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EDITOR'S LETTER

zero or a negative balance.
is right where we are today in Eastern Europe and the former CIS.

In the ultimate and undisputed state of total cross-border
bankruptcy: the rupture of ties, disruption of trade, constant
tweaking of international — and domestic — law, and, in the very end,
clearly, a war instead of brotherhood. This is the standing point for now.
is:  will international law work
in such conditions? Will private international law work? Does international
law, both public and private, really exist? Or is law just a verbal construct
that immediately evaporates when faced a military bomb or a street
knife? Such questions, put simply or sophisticatedly, have been asked over
and over during the world history, and it is now our time to answer them again.
Human nature
This is why lawyers use the notions of «procedure» in civil law and «due
process» in international arbitration. All procedural rules have been invented

ankruptcy means

The next question

strives

for order of some

And this

degree.

for a reason, so that no one is deprived of his property or freedom on a whim.

One may violate any procedure, any law. But look how many people

out there preoccupy themselves with the demanding procedure of interna-

tional arbitration, complicated even more when a bankruptcy of the parties

comes into play? I mean both the respected contributors of this issue as well
as the arbitrators and judges. Are they all wrong spending their time thinking,

speaking and writing, when any issue could be resolved by an iron fist?

No, they are not wrong. We are not wrong. International arbitration
means of resolving disputes for decades,
in our region — since the first hearings of the USSR and USA at the SCC
in Stockholm in the 1970s. Since 2000s, hearings in arbitrations between
former USSR countries might have been tough, tense, their outcomes

has been a peaceful

dissatisfying for the losing parties — but they have never been violent.

International arbitration and litigation will remain the tool for peaceful
dispute resolution, as the human wish for order and justice will prevail over

the havoc of violence.
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OBPALLIEHVE PEOAKLIN

aHKPOTCTBO o3HayvaeT HYJ1eBOU

WM OTpULIaTebHbIN OanaHc. M 3To uMeHHO

TO, YTO CETOJHSI MPOUCXOIUT B BocTouHOi
EBporie 1 6siBiiem CHI. Bce MBI ceituac
HaXOIUMCSI B COCTOSSHMM TOTaJbHOIO TpaHC-
TPaHUYHOTO OAaHKPOTCTBA: Pa3pbiB JAMILIOMA-
TUYECKMX W TOPTOBBIX CBsI3€l, IOCTOSHHOE
«ITOIKPYYMBAHUE» MEXKIYHAPOIHOIO M HaIM-
OHaJIbHOTO TIpaBa — M BOKHa BMECTO OpaTcTBa.
Heyxenu MexayHapoaHoe TIpaBO —
Kak IMyO0JIMYHOE, TaK U YaCTHOE — BCEro JUIIb
cJIOBa, KOTOpbIe Oecc/ieIHO MCcUe3aloT MPU CTOJI-
KHOBEHUM C TpyOoil cuioii? Takoii BOIpoc yxe
He pa3 3a7aBaJicsl B X0/Ie MUPOBOi1 UCTOPUH, U TETIEPh
MpuUIlIa Halla o4yepelb MCKaTh HAa HEro OTBET.
B yenoBeueckoil mpupoe 3aJI0KEHO CTPEeM-
JieHne K mnopsaky. UMeHHO mo3ToMy IOPUCTBI
WCTOJB3YIOT TIOHSATHUE «HaJJIeXXallero mporecca»
B MEXIyHapoaHoM apoutpaxe. [IpolieccyanbHbIi
3aKOH TIpUAYMaH HE MPOCTO TaK — OH CIYXKUT
JUUISI TOTO, YTOOBI HUKTO HE OBLI JIUIIEH COOCTBEH-
HOCTU WJMW CBOOOIBI IO YYXOWM IIPUXOTH.
KoneuyHo, naw000#t mnpoueaypoili MOXKHO
npeHeoOpeub, J0OO0M 3aKOH HApPYIIUTh.

6 | Arbitration.ru

Ho nocMoTpute, CKOJBKO JTI0AeH 3aHITO U 6€3 TOTo
HETIPOCTBIM MEXIAYHAPOAHBIM apOuTpaxkeM,
KOTOpPBI elle 0ojee yCIOXHSETCs, KOoraa Iejao0
JOXOJUT 0 OAaHKPOTCTBA CTOPOH. Heykenu IopucCThlI,
apOUTPBI U CyIbM HAaNPaCHO TPaTSAT CBOE BpeMs
Ha pa3MBIIJIEHUS U U3yYeHUE JOKYMEHTOB, KOraa
JPYrue MPOCTO pelIaloT CBOM MPoOIeMbl Kyaakamu?

Hert, onu He ommbaroTcs. MexXmyHapOIHbII
apouTpax OBl CpeacTBOM pa3pelleHUus
KOH(MINKTOB Ha MNPOTSIKEHUU AECATUICTUI,
B HallleM PeruoHe — CO BPEMEHU MEePBbIX pa3ou-
patenbcTB Mexay CCCP u CIHA B Topropoit
najgate CrokronpMa B 1970-x romax. C 2000-x
CIyIlIaHUS B apOUTpaxe CIOpOB MEXIY CTpaHAMM
oniBIero CCCP, BO3MOXHO, OBbIIU KECTKUMU,
HanpsoKEHHBIMU, a UX UCXOJAbl — HEYIOBJIETBO-
PUTEbHBIMU JJISI TIPOUTPABIINX CTOPOH, HO 3THU
MPOIIECChl HUKOTIA HEe TPEOOBAJIM KPOBOIIPOIUTHS.

MexxayHapoaHbI i apouTpax OBLT
U OCTaHETCS MHCTPYMEHTOM MHUPHOTO pa3pe-
IIEHWSI CIIOPOB, MOTOMY YTO CBOWCTBEHHOE
YeJIOBEKY CTpPEMJICHUE K TOPSAKY U CIpaBeIIv-
BOCTHM 00s13aT€JIbHO BO300JIalaeT HaJ XaoCOM,
KOTOPBI oOCTaBJIsIEeT Tociae cebs Hacuiue.
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INTERNATIONAL PROSECUTION
AGAINST DEBTORS FOR FRAUD
AND INSOLVENCY RELATED CRIMES

Baker McKenzie, Russia

Pavel Novikov
Partner

Fedor Bugaytsov
Junior Associate

he issue of international prosecution for insolvency related crimes

is a crucial topic in Russia at present because of the recent reforms in legisla-

tion and the peculiarities of the Russian law enforcement system. Moreover,

the importance of such a topic is supported by consistent development

of international cooperation between the investigating bodies of different countries.
The legislator has recently made necessary amendments to the insolvency
regulation in Russia. This is largely because of the permanent growth in corpo-
rate insolvencies and personal bankruptcies. For instance, in the first half of 2021,
the number of corporate insolvencies increased by 9.2% (up to 4,918 cases), while
instances of personal bankruptcies also increased by 2.1 times (up to 88,046 cases).
However, in 2021 only 3% to 4.4% of creditors received
recovery of their debts within insolvency/bankruptcy proceedings,
while the majority of creditors’ claims remained unsatisfied.! Thus,
the legislator introduced more detailed and complex regulation of criminal liability
for crimes connected to insolvency proceedings and toughened the liability.
Due to poor legislation and difficult procedural issues with bankrupt-
cy-related crimes, investigative bodies tended to prosecute for a more general
offence of fraud (Article 159 of the Criminal Code of the Russian Federation),
rather than specific offences — unlawful actions during bankruptcy proceedings
(Article 195 of the Criminal Code of the Russian Federation) and premedi-
tated bankruptcy (Article 196 of the Criminal Code of the Russian Federation).
For example, there is an official statistic that

in 2020 there were 3,028 convictions for fraud on a very large scale (part
4 of Article 159 of the Criminal Code of the Russian Federation). At the same
time, in 2020, there were only 24 guilty verdicts for all bankruptcy-related crimes.
Thus, the statistics for the international prosecution of the debtors, even
if it arose from their bankruptcy, are directly related to their accusations of fraud.?
This article contains an overview of the key areas of international prosecution

in respect of substantial cases and analysis of alleged problems and perspectives.

General overview of international
prosecution instruments

One of the main instruments of the investigative bodies when it comes to interna-
tional prosecution is the request for legal assistance. This fundamental instrument

! Statistical Bulletin of the Federal Bankruptcy Register dated 30 June 2021, https.//download.fe-
dresurs.ru/news/Cmamucmuueckuii %2001a1emens % 20EDPPCE %2030%20utona %20202 1. pdf.
2 Statistical Charter of Criminal Cases, 2021, http://stat.anu-npecc.pg/stats/ug/t/14/s/17.
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is broadly used when there is some foreign
element in the criminal case, for example, some
assets are allocated abroad or the debtor is living
in a foreign country. Thus, an investigative body,
the general prosecutor’s office or the Ministry
of Justice issues a request for legal assistance
to the relevant authorities of a foreign country.

The request for legal assistance is defined
in Section 53 of the Criminal Procedure Code
of the Russian Federation, which covers all possible
actions during the legal assistance. Another
significant regulation of the request for legal
assistance comes from international treaties.?

Request for procedural actions

The request for procedural actions means
that Russian investigative bodies ask relevant
foreign authorities to act “on their behalf” while
collecting evidence or performing other actions
mentioned in the Criminal Procedure Code
of the Russian Federation, as if they were their
representatives. The reason for this is lack of crim-
inal procedural jurisdiction over foreign territory.

The most common and expressive use
of such a request is the request for information
on the dissipated assets. The investigative body must
reveal in the request information on the debtor,
the factual consequences of the criminal case
and the provision of the Criminal Code of the Russian
Federation under which there is a criminal
case. Note that such information is provided
for the purposes of enforceability of such a request.

Differences between legal systems also
influence the peculiarities of international
prosecution. For example, in common law
countries, courts only have the authority for an
initial approval of a request for legal assistance
in terms of gathering evidence by the authorities.
That is why requests from Russia to such coun-
tries must be prepared in the manner of a court
document to convince the judge to allow any
procedural actions. The less information that
is provided, the lower the chances for success.

This is a widely used weapon
by creditors and state authorities to find any
assets abroad. Later, this information may be used
in the bankruptcy proceedings either to claw back
the transactions or to seize it in the criminal case.

On top of this, investigative bodies can
also issue a request for the actual seizure
of property via Interpol. It is important that
Interpol is not the investigative body, but
it is a linking body between foreign authorities. Its
main aim is to support the investigator to reveal
some approximate information. However, the offi-
cial information may be still discovered only via
the direct response of the foreign authorities.

Seizure of property, unlike other procedural
actions including impoundment, is available only
after there is a guilty verdict from the compe-
tent court. However, there is still no certainty
in international practice what is the destiny
of the confiscated assets. For example, Provision
16 of the “Treaty between the Russian Federation
and Japan on mutual legal assistance on criminal
cases” signed on 12 May 2009 in Tokyo, leaves
the right for the requested party that seized
the property to determine the destiny of such
property — it may be transferred to the requesting
party in full or in part. However, the requested party
also has competence to leave the confiscated assets
as a benefit of a state budget. The common principle
for such decisions is mutuality of such transfers.

Another approach can be tracked in Provision
20 of the “Treaty between the Russian Federation
and the Republic of Turkey on mutual legal
assistance on criminal cases and extradi-
tion” signed on 1 December 2014 in Ankara.
There is an obligation on the requested party
to transfer the confiscated property
in an amount that does not violate local legislation.

Thus, the variety of different
approaches to requests for procedural actions
and legal systems provide an area where
the state, the creditors and the debtor can
interpret the applicable legislation based
on their needs in order to protect their own interests.

? Volevodz A.G., “International cooperation in area of criminal justice — history lessons and some problems of reform”, Inter-
national Criminal Law and Justice, https://mgimo.ru/upload/iblock/078/078c292688acf4066472bc 763165984 7.pdf.
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Request for extradition

Another notable instrument in international pros-
ecution is a request for extradition, which is also
regulated by special bilateral international treaties
and the core treaty — “European Convention
on Extradition” signed on 13 December 1957 in Paris.

Extradition means that
the state where the debtor is located can transfer,
i.e., extradite them, to the requesting state
in order to either face criminal prosecution
or serve a sentence under the prior jurisdiction.

The key principle in the requests
for extradition is the rule of “double criminality.”
It means that the requesting party must prove that
the offence committed by the debtor is a crime
in both countries. That is the most frequent reason
for Switzerland not to allow extradition for tax
crimes, as they are decriminalized if there are no
elements of other crimes. A common additional
rule for double criminality is the certain threshold
of maximum sentences for such a crime in both
states. The threshold is a procedural instrument that
is intended for the proper use of extradition. Due
to the complexity and lengthy periods of inter-
national requests for criminal cases, it is simply
not worth extraditing a criminal to the requesting
state where they will face a minor sentence.

One of the representative cases to illustrate
the timeline of such requests is the extradition
of Mr. A. Kuznetsov in 2019 for fraud. In 2010 he
was declared wanted, and in 2013 he was arrested
in France and only extradited for prosecution in 2019
because of a lengthy appeals process. The appeal
against the decision to extradite was based on the fact
that the prosecution was for a “political cause.”
What is significant about this case is that the Russian
authorities succeeded in confiscating the assets
that were bought using the proceeds of the crime
for a huge sum in France and Switzerland.

In some cases the time frame can be rela-
tively short, such as in case of Mr. A. Smyshlyaev
- Russian distributor of Nokian tires. Nokian tires
entered his bankruptcy case in 2018 and coupled

INTERNATIONAL PROSECUTION FOR INSOLVENCY FRAUD | ANALYTICS

it with initiating the criminal case for fraud
and premeditated bankruptcy. As a result Mr. A.
Smyshlyaev was arrested in 2019 in Italy and extra-
dited in 2021. The dispute in insolvency case is still
going in presence of the debtor, so this is a good
example of using the criminal case as a simul-
taneous measure during bankruptcy procedure.

However, the success of the extradition
is not at all consistent because of political rela-
tionships between different states. In highly
publicized case of Dalnyaya Step’, whose bene-
ficiary Mr. W. Brauder was found guilty
of organizing premeditated bankruptcy and tax
fraud and was convicted ex parte to a nine-year
sentence, no extradition was reached. The reason was
the rejection by the UK to extradite Mr. W. Brauder.

Extradition is still a worthy instrument in inter-
national prosecution but it needs to be optimized
to work properly. In 2021, only 74 defendants were
extradited to the Russian Federation, whereas there
are almost 10,000 people on Interpol lists declared
wanted by the Russian Federation.* The trans-
parent statistics depict the lack of engagement
between the investigative bodies of different states.

Problems and tendencies
of international prosecution

Several problems in international prosecu-
tion create several obstacles in the course
of proper work of the international judicial system.

Lack of international treaties

This is the most striking reason
for the wuncertainty of the regulation
of international prosecution, including a request
for extradition and a request for legal assistance.
For example, there is no bilateral treaty between
the US and the Russian Federation on extradition.

This leads to numerous situations where
debtors find the jurisdiction that doesn’t
have any treaties with Russia and allocate

4 Interview of the head of the Russian department of Interpol, 2021, https.//rg.ru/2021/09/29/nachalnik-ncb-interpo-

la-v-etom-godu-v-rf-ekstradirovali-62-prestupnika.html.
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their assets to it. There is principle, “comitas
gentium,” that comes from international law
and is applicable to international criminal
prosecution due to Article 453 of the Criminal
Procedure Code of the Russian Federation.

However, as the implementation of such a vague
principle does not lead to its practical use, there
are still some loopholes for the debtors. Comitas
gentium requires mutual recognition and execution
of such requests, which makes it difficult for inves-
tigative bodies to achieve consistent effectiveness.

Conflicting internal legislations

Another issue to consider is the principle of double
criminality. Thus, as in the example with Switzerland
and tax crimes, the defendants can actually escape
prosecution by hiding in a jurisdiction that has
either poor or lenient legislation in this field.

The only possible solution to this problem
is harmonization of internal legislation via
international organizations. There is already
a basis for such a course of actions — Interpol.
We suggest that in the nearest future
the investigative bodies will force legislative
reforms that will prevent the existing loophole.

Collision of requests

Finally, there is a fundamental problem
with competing requests for extradition from
different states. There is no practical solution yet
if there are several requests on different grounds.

Asset dissipation and cross-border insolvency
involves many jurisdictions on a regular basis. This
leads to the situation where many countries may
initiate a criminal case against the controlling persons
of the debtor. Grounds for the procedural jurisdic-
tion may differ from the citizenship of the actor
or the victim to the protection of the public
interest of a certain state and place of action.’

In such a collision, all of these states can
lawfully request for extradition, but the requested

party will face uncertainty, thus violating the rights
of several requesting parties, as it cannot extra-
dite the same person to different states.

The situation is even more complicated
with the ban on multiple or transit extradition,
since it may violate a defendant’s rights. The solu-
tion of granting the first-dated request is obviously
not agile enough. Thus, the doctrinal interna-
tional system of ranking the grounds for requests
may solve the problem in the most effective way.

Conclusion

In this context, initiation of the criminal case
in order to collect debt abroad might be a viable
instrument. However, it requires a well-thought-out
strategy and competence in international criminal
prosecution to find substantial evidence and achieve
certain interconnections between investigative
bodies. Needless to say that it is still complicated
with some peculiarities of different legal systems.

We expect further development of bankruptcy
related criminal cases due to the recent reform.
As the creditors receive more specific instru-
ment, we recommend to keep in mind
the criminal case as a simultaneous measure during
bankruptcy proceeding. Criminal inves-
tigation might give additional evidence
for civil proceedings. Furthermore debtor’s benefi-
ciaries might initiate settlement negotiations in case
of disclosure certain facts by criminal investigation.

Pavel Novikov is a partner in the Moscow office
of Baker McKenzie. He focuses on domestic litigation
and international commercial arbitration, specifi-
cally on insolvency and restructuring disputes. He
represents clients in commercial, corporate and admin-
istrative (regulatory) disputes. He also acts on behalf
of the clients in criminal investigations and cases.

> M.K. Tatarinov, “Solving collisions of jurisdictions in regard with the crimes in fuel and energy sector,” Legal grounds

of international cooperation against crime, 2019, hitps.//mgimo.ru/upload/iblock/ad0/01%20MYITIMI0 %202019%20

-%20Tamapunos.pdf.
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CROSS-BORDER BANKRUPTCY
AND EGYPTIAN LEGISLATION

Ahmed Batran Ibrahem
Senior Associate
Sadany&Khalifa Law Firm,
Cairo

ross-border bankruptcy has been imposed

by the reality of the global economy.

This type of bankruptcy is not regu-

lated by most of the national legisla-

tion, which has led to increasing legal problems
requiring quick and effective solutions, in order
to protect creditors and businesses and to achieve
stability and development of the national
economy. But how can cross-border bankruptcy
influence individual and corporate traders,
in light of the multiple and different jurisprudence
between the states and within the jurisdiction
of one state as well; in the absence of clear legal
rules establishing direct solutions to these issues?
The individual and corporate trader’s ctivity

is no longer limited to a single state, as the bank-
ruptcy system is no longer domestic, but it has
exceeded the borders of the same state, resulting
in many legal problems that are not easily solved
until the system has been analyzed and possible
legal solutions have been studied. Although inter-
national business firms proliferate and go over-
seas, there is no international bankruptcy system.
Instead, bankruptcy law remains a matter for indi-
vidual states. Hence, the failure of a multinational
company raises difficult questions of conflict
and cooperation among national bankruptcy laws.
If the trader has business in more than one
state and stops paying outstanding commercial

I'"URL: https://www.cc.gov.eg/legislation_single %id=411781.

debts, many issues arise. Does the trader go bank-
rupt in one or more states, does the bankruptcy
judgment extend to the debtor’s funds in other
states, or will it affect only the state in which
the trader became bankrupt? Does declaring
a trader bankrupt in a state enable it to open
other bankruptcy proceedings in other states?
In this case, when a trader becomes bankrupt, we
are faced with a bankruptcy issue. However, not
with the conventional bankruptcy in the ordinary
understanding, but with bankruptcy which in one
way or other trespasses the borders of one state.
Therefore, the role of the judiciary, the coordi-
nation of the courts concerned and the adequacy
of the rules of international bankruptcy system
jurisdiction — all these come into play when
considering the issue of cross-border bankruptcy.

Bankruptcy
in Egyptian legislation

Under the Egyptian Trade Code, any trader
is required to keep business records if the trader
stops paying his business debts following the disrup-
tion of his financial business. The cessation
of payment has no effect prior to the bankruptcy
judgment, unless otherwise provided by law.

The Law No. 11 of 2021' amending
some provisions of the Law No 11 2018 regu-
lating Restructuring, Preventive Composition
and Bankruptcy was issued which consists
of 262 articles. This confirmed a continuation
of the government’s approach to present a package
of legislation that facilitates economic reforms.

Any efficient economic system is charac-
terized by the following matters: ease of entry
to the market, provision of guarantees, and ease
of exit from the market. The House of Representatives
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has passed Law No. 72 of 2017? Promulgating
the Investment Law, which provides easy market
access, guarantees and the necessary facilities.
Today, the House of Representatives is credited
with completing this package of legislation by facil-
itating the trader’s exit from the market in order
to safeguard the rights of others and to maintain
the current economic condition of the market itself.

The philosophy of those Laws is aimed at paving
the way for the creation of conditions that stimulate
investment and attract domestic and foreign capital
by providing a sound legal environment. Competition
in the area of attracting investment has become
international, requiring continuous improvement
in the investment climate, within a legal framework
that protects investment projects and engenders
a spirit of confidence on the part of investors.

In other words, the law guarantees
the financial and administrative restructuring
of enterprises that have failed or are unable to pay
in an effort to remove them from the labor market
or to reintroduce there, as well as to regulate their
exit from the market in a way that guarantees
the rights of the parties. In the end, this leads
to reassurance among investors and creates an
enabling and attractive climate for investment.

The Concept
of Cross-Border Bankruptcy

The term “Cross-Border Bankruptcy” is used
to describe a situation where the bankrupt debtor
has assets and/or creditors in more than one State.
But what’s the international standard of Bankruptcy?
The nationality of the creditor may differ from
the nationality of the debtor or the trader may engage
in trade on foreign territory. This is the situation where
the rules of conflict of laws apply because of the exis-
tence of the foreign element in the legal relationship.

The French jurisprudence, for example, has
maintained international approach, and according
to the legislator, it is sufficient to have a foreign
element that takes the dispute out of the national

2 URL: https:
ment%20law %20english %20ban.pdf.
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domain, such as the difference in the nationality
of the arbitrator or the litigants, and the differences
in the litigants’ places of business or the foreign
law applicable to the subject matter of the dispute.

Some researchers in  the field
of international bankruptcy believe that inter-
national bankruptcy is determined according
to the economic criterion derived from the issue
of the relationship, which is the fact that the debt-
or’s money is distributed in more than one state.

According to Egyptian legislator, trader's
bankruptcy in Egypt means that some of the cred-
itors are not from the state in which the bank-
ruptcy proceedings were initiated or that the trader
has assets and funds outside the state in which
the bankruptcy took place. Therefore, we are faced
with the issue of the accounting and distribution
of the debtor’s funds to creditors under the law
of the state in which the debtor became bankrupt.
The court should consider the application of this law
in terms of its territorial jurisdiction and whether
the debtor’s assets are located beyond the limits
of its jurisdiction. Thus, we are facing the application
of bankruptcy proceedings in more than one state.

Many commercial lawyers in Egypt considering
bankruptcy with an international element recog-
nize that the solution to this issue lies in the field
of private international law. Another opinion boils
down to the understanding that each part of the debt-
or’s funds is independent so that the bankruptcy
judgment produced no effect beyond the limits
of the state in which it was rendered. They main-
tain a position that it is unreasonable for the state
on which territory the funds are located to accept
execution of the bankruptcy proceedings by the public
authorities of the state where the judgment is issued.

The general rationale for the bankruptcy system
in Arab legislation is still different from other juris-
dictions where they rely primarily on the protection
of creditors against the actions of their debtors,
whose funds may be removed from public security,
thereby the debtor losing their rights, whether
by smuggling their funds or transferring rights
to others over the creditor’s assets. Accordingly,
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in most states, legislators have established the bank-
ruptcy system and brought all its rules and proce-
dures under judicial control, with enforcement
proceedings over the debtor’s funds remaining within
territorial limits, i.e., on the territory of the state
where the bankruptcy declaration was issued.

However, since due to the expansion of business
beyond the borders of a single state which is intended
to increase investment and promote the economy
in several states, international bankruptcy rules need
to be developed to provide a more comprehensive
protection of creditors’ rights to re-energize its business
in order to push the economy wheel rather than stop it.

The Problem of Applying
Foreign Bankruptcy
Provisions in Egypt

The aim of the judiciary is to achieve harmony
and consistency between courts' rulings
within its own territory. The adjudicator also
aims to apply the law to the legal relationship
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PRE-CONFERENGE TALKS

2022

WEBINARS SCHEDULE >

We are welcoming leaders,
practitioners, and change-makers
from all around the world to
collaborate and learn from the best!

and pay attention to the necessity to go
in one line with courts’ approach outside the state
in order to achieve international judicial cooperation.

It is no longer possible to maintain the traditional
view to refuse to apply foreign laws or provisions
on the national territory. It is imperative to develop
international standard to the settlement of disputes
involving a foreign element. It is therefore essential that
a state accepts the enforcement of a foreign judgment
on its territory, but this must be done in accordance with
the rules that do not affect the sovereignty of the state.

The articles of the Code of Civil
and Commercial Procedure are applicable
to the enforcement of foreign judgments
in Egypt. The request for an order for the enforce-
ment of judgments and orders issued in a foreign
state is to be submitted to the Court of first instance,
under which Chamber enforcement is sought.

Also, the notions of insolvency
and bankruptcy in Egypt differ from the similar
expressions in other countries: the transaction involving
the trader, whether an individual or a company,
is described as bankruptcy, insolvency means
the process involving persons who are not traders.

‘
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RECENT EXAMPLES OF RECOGNITION
AND ENFORCEMENT OF CHINESE
ARBITRAL AWARDS IN RUSSIA

Nektorov, Saveliev & Partners, Moscow

Aram Grigoryan
Associate

he international commercial arbitration

in China continues to grow. The official
statistics from the most prominent arbi-
tration institutions in mainland China

and Hong Kong show a substantial increase
in the number of international arbitration
disputes (as well as domestic arbitrations).
For example, the China International Economic

and Trade Arbitration Commission (CIETAC)
handled 1,968 cases in 2015 and 3,615 cases in 2020;
thus, the increase is equal to 85%.' At the same
time, the number of cases handled by CIETAC
involving both claimants and respondents who
are not resident in China raised by almost 24%.
Economic relations between China and Russia

are very active: China is the largest trading partner
for Russia, and Russia is an important trading
partner for China as well. However, surprisingly,
Russian courts do not often hear cases on recog-
nition and enforcement of foreign arbitral awards
rendered by arbitral tribunals seated in China.
In 2019 — 2022, our Russian law firm —
Nektorov, Saveliev and Partners (NSP) represented:
1. two companies of Zoomlion group
(China) in three cases on recognition

llia Rachkov
Partner, MCIArb

enforcement of CIETAC
awards; in this case, we

and
arbitral
succeeded at the Supreme Court

of the Russian Federation;?> and
2. Zhefu Holding Group Co, LTD (Zhefu)
in a case on recognition and enforce-
ment of an arbitral award rendered
by the Beijing Arbitration Commission
(BAC); notably, this case is the first and,
so far, the only case in Russia of recog-
nition and enforcement of a BAC award.

Thus, we would 1like to share
our experience with readers in this article.

Zhefu is a Chinese supplier of hydraulic
power equipment. The BAC arbitration concerned
a dispute between Zhefu and OOO Elektrostroy
Sirius, a Russian company, on the collection
of a debt under a hydro-power equipment
supply contract. Under this contract, Zhefu
was obliged to supply certain equipment
for the construction of a small hydroelectric station
in Zaragizh settlement, the Kabardino-Balkar
Republic, Russia, and to supervise the installa-
tion and commissioning of that equipment.

I Statistics are available on the official CIETAC website: http.//www.cietac.org/index.php 2m=Page& a=index&id=40& I=en.

2 Recognition and Enforcement of the CIETAC awards in Russia // Arbitration in China. No. 8 (12), 2019 (in Russian).
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The total contract price was equal
to 240 million rubles, of which only 50% was
paid to Zhefu by its Russian customer. The latter
refused to pay the remaining amount, claiming
that the equipment was of improper quality.

In the course of the arbitration Zhefu
(represented by King & Wood Mallesons,
Beijing office) successfully proved that
the equipment was delivered in accordance
with the terms of the contract, and the supervi-
sion and commissioning works were performed
in full; hence, the buyer shall pay their price in full.

BAC correctly evaluated
the evidence. In particular, the arbitrators
did not take a formal approach and accepted
the protocols of complex testing and acceptance
of equipment as proper evidence of contract perfor-
mance, as well as the publication on the website
of the end customer of news about the start of oper-
ation of its Small Hydroelectric Station, equipped
with goods supplied by our client — Zhefu.

Eventually, on 22 April 2020,
the BAC arbitral tribunal granted Zhefu’s
request for arbitration and ordered the buyer
to pay to the claimant the principal debt amount
(122 million rubles), penalties and arbitration costs.

However, the buyer did not pay under
the arbitral award voluntarily. That is why Zhefu
(represented in Russia by NSP) filed its applica-
tion for recognition and enforcement of the BAC
award. The application was filed with the Arbitrazh
Court of Amur Region (case No. A04-8942/2021).

e CHINESE ARBITRALAWARDS IN RUSSIA | ANALYTICS

The Russian court assessed whether the respon-
dent had been duly notified of the BAC arbitra-
tion proceedings. The Russian court correctly
stated, with reference to the legal findings
of the Supreme Court of the Russian Federation
in the Zoomlion case (above): the fact that
notice had been sent to the address indicated
by the respondent in the contract constitutes
a proper notification of the party.®* All notifications
in the BAC arbitration proceedings had been sent
by DHL. Moreover, the Russian court took into
account the fact that during the BAC arbitration
the respondent sent a reply (although in Russian,
whereas the arbitration was conducted in Chinese)
to Zhefu’s request for arbitration. This fact addi-
tionally demonstrates that the respondent had
been duly notified about the ongoing arbitration.

As a result, in January 2022, the Russian
court granted Zhefu’s application for recognition
and enforcement of the BAC arbitral award in full.*
This ruling of the Russian court has entered into force;
thus, the BAC award can now be enforced in Russia.

It should be noted that the trade turn-
over between Russia and China is growing
steadily.’” Therefore, we believe that the number
of cases handled by Chinese arbitration insti-
tutions, in particular the BAC, the HKIAC,
and the CIETAC will increase. We hope that
the Zoomlion and the Zhefu cases will serve
as good recent examples for Russian courts
in further cases on recognition and enforce-
ment of arbitral awards originating in China.

3 Paragraph 17 of the Review of cases related to the functions of assistance and control in respect of arbitration courts and interna-
tional commercial arbitrations approved by the Presidium of the Supreme Court of the Russian Federation, dated 26 December 2018.
* Ruling of the Arbitrazh Court of Amur Region in case No. A04-8942/2021, dated 29 December 2021.

S URL: https://tass.ru/ekonomika/13424783.
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THE SCC EXPRESS

Magnusson, Sweden

Johan Molin Madeleine Engzell
Partner, Co-Head Specialist
of Dispute Resolution Counsel

The latest Swedish innovation

Sweden is well known for its social welfare state
and labour market model, traditional industry brands
such as IKEA, Volvo, AstraZeneca, Tele2 and H&M,
start-up unicorns such as Spotify and the world-
leading online payment services giant Klarna and,
of course, ABBA. For businesses and arbitration
practitioners alike, Sweden is synonymous
with ‘stability’ and ‘neutrality’. Indeed, Stockholm
is consistently listed among the top ten seats
of international arbitration and the Arbitration Institute
of the Stockholm Chamber of Commerce (SCC)
is ranked among the top arbitral institutes in the world.

Another valid descriptor of Swedish arbitration
is arguably ‘innovation’. The latest Swedish inno-
vation within arbitration is the SCC Express, a new,
more streamlined dispute resolution service launched
in May 2021. This article will first briefly examine
how Sweden got to this point, i.e., a short history
of Swedish arbitration and overview of the under-
lying legal environment, before analysing the SCC

Jake Lowther

Associate

Express in detail and finally provide some comments
on the merits of the SCC’s latest innovation.

Arbitration in Sweden

Arbitration in Sweden typically (although not
exclusively) entails the involvement of the SCC.
The SCC was established in 1917, but arbitration
in Sweden can be traced back to the medieval
period.! Many readers from the CIS region will
be aware of the recognition in the 1970s by the Soviet
Union and the United States of the SCC as a neutral
centre for the resolution of East West trade disputes,
elevating the SCC as a preferred venue for inter-
national dispute resolution. As a neutral state that
was perceived as neither too socialist nor too
capitalist, Sweden was able to play a unique role
in preserving international peace and promoting
economic cooperation between what were two
very different worlds. Significantly, China also
recognized the SCC as a forum for resolving
international disputes around the same time.2

IJ.W. Rowley(ed), ‘Stockholm Arbitration Institute’, Arbitration World - Jurisdictional Comparisons (2006, 2nded.), pp. cxxi-cxlii;
J. Rosengren, ‘Maritime Arbitrationin Sweden -areliable, swiftandrelativelycosteffectiveservice’, 1 The SwedishClub Triton(2010).
2 A. Havedal-Ipp, ‘Ulf Franke, Stockholm Arbitration, and the Bridge to China’, 9 China Business Law Journal 16
(2015) <https://sccinstitute.com/media/81035/china-business-law-journal_havedal-ipp.pdf> [accessed 7 May 2021].
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Arbitration under the SCC Arbitration Rules
is comparatively expeditious, with an award typically
rendered within 6-12 months from referral to the arbi-
tral tribunal.’? The SCC also compares favourably
on cost to other European arbitral institutions.*

As of 2019, all new SCC arbitrations are admin-
istrated online via a secure digital platform, in line
with Sweden’s broader ambitions on innovation.

Pro-arbitration legal
environment

Sweden is considered a civil law jurisdiction, but
its legal system is also influenced by the common
law.> The Swedish Arbitration Act (Act) rests
on basic contractual principles, pacta sunt servanda,
with a particular focus on party autonomy. Following
lobbying from practitioners, the Act was modernised
in 2017 to meet the demands of both domestic
and international users in terms of the speed, security
and flexibility of the procedure, while also taking into
account the basic requirements of legal certainty.®

In Sweden there is a near-automatic recog-
nition of arbitration agreements as binding.
For example, in one recent case a hybrid arbitra-
tion clause referring disputes to one arbitral insti-
tution (SCC) under the rules of another (ICC)
was upheld as valid.” Interim measures in arbitra-
tion proceedings are also available from domestic
courts, e.g., to assist with the taking of evidence,
and challenge actions against arbitration awards
seated in Sweden are brought in the first instance
to a special division of the applicable Court
of Appeal. The solid foundations of Swedish arbi-
tration thus provide fertile grounds to pursue new
innovations for the benefit of prospective users.

s [XPRESS DISPUTE ASSESSMENT, SCC | ANALYTICS

SCC Express

Based on trends such as emergency arbitration being
(mis)used for prima facie assessments of substantive
issues and “a specific need identified among arbi-
tration users”,® the SCC has developed a new tool,
SCC Express. Launched in May 2021, SCC Express
is a confidential, consent-based mechanism
designed to provide a swift resolution by a “neutral
assessor” (Neutral)? at a fixed fee primarily to less
complex disputes between business partners looking
for an alternative to a lengthy and expensive arbitra-
tion or litigation. There is no requirement that an SCC
Express be conducted in person, e.g., in Stockholm.

According to Article 2(4) of the SCC Rules
for Express Dispute Assessment (SCC Express Rules)
the resulting “Express Dispute Assessment™ (Assessment)
is non-binding. However, the parties may agree to make
the Assessment contractually binding by executing
a settlement agreement. Subject to the Neutral’s
consent, the parties may also agree to appoint
the Neutral as an arbitrator to confirm the Assessment
in an arbitral award. According to Article 9 of the SCC
Express Rules, the Assessment shall be delivered
within 21 days from referral of the case to the Neutral.

The SCC Express process is not unlike an
arbitration in that one party submits a request
with a description of the dispute and pays an admin-
istrative fee (EUR 4,000). The other party then
has the opportunity to respond and, in the absence
of prior consent to submit disputes to SCC Express,
confirm its consent. The Assessment requires
the consent of all parties to the dispute but is not
conditional upon an agreement to arbitrate under
the rules of the SCC. Once the SCC has verified
the consent of the parties, the SCC will request
payment of the Neutral’s fixed fee (EUR 25,000),

3SCC, ‘SCCSTATISTICS 2019’ (2021) <https.//sccinstitute.com/our-services/investment-disputes/> [accessed 07/05/2021].
4 See, e.g., Queen Mary University of London and White & Case, ‘2021 International Arbitration Survey’ (2021) <https.//www.white-
case.com/publications/insight/202 I -international-arbitration-survey/current-choices-future-adaptations > [accessed 6 May 2021].
3 See, e.g., U. Bernitz, What is Scandinavian Law? Concept, Characteristics, Future (2010) <https.//www.scandinavianlaw.
se/pdfl/50-1.pdf> [accessed 7 May 2021].

¢ Proposition 2017/18:257.

7 Russian Federation v I.M. Badprim S.R.L [Svea Court of Appeal] T 2454-14 (23 January 2015).

8 SCC, ‘Guidelines to the SCC Rules for Express Dispute Assessment’ (2021) <https://sccinstitute.com/media/1800128,

scc-express-guidelines 202 1.pdf> [accessed 12 October 2021], p 2.
9 SCC Rules for Express Dispute Assessment, Article 2(1).
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which pursuant to Article 11 of the SCC Express Rules
is split between the parties unless otherwise agreed.
According to Article 6 of the SCC Express Rules,
upon proof of payment of the fees, the SCC Board
appoints the Neutral within 48 hours taking into
consideration all relevant factors, such as any party
proposals, the nature of the dispute, applicable law,
availability, and diversity. Analogously to the appoint-
ment of a sole arbitrator under the Arbitration
Rules, the SCC Secretariat provides a shortlist from
its internal database to the SCC Board, which may
either select from the shortlist or appoint such other
person it considers appropriate. The Neutral must
be “impartial and independent”, and any challenge
must be made within 48 hours, with the SCC Board
taking a final decision after providing the oppor-
tunity for the parties and the Neutral to comment.
Pursuant to Article 7 of the SCC Express
Rules, the SCC Board then “promptly” refers
the dispute to the Neutral who guides the parties through
the SCC Express process “in an impartial and efficient
manner, giving each party an equal and reason-
able opportunity to present its case”. The Neutral
then summarises the issues raised by the parties
for Assessment and inquires whether the parties
agree to make the findings contractually binding.
The Assessment is based on the agreed applicable
law, or in the absence thereof, such law as the Neutral
considers most appropriate in accordance with Article 8.
The aim of the Assessment is to provide

the parties with insight into how any future arbi-
trator might decide the case before a party makes
the commitment to pursue arbitration. The SCC
refers to feedback from arbitration users who consider
that SCC Express may be of particular use
to parties disputing “a matter of law, contract interpre-
tation, or a limited factual disagreement,” for example:
* issues arising in long-term contractual rela-
tionships, such as in construction projects;

* the meaning of particular term in a contract;

* closing conditions in M&A transactions; or

+ executive level employment disputes.'

Thus, SCC Express provides significant
flexibility but is predicated on a high level
of trust more common in longer-term partner-
ships which both parties intend to continue.

Concluding remarks

Arguably, the soundness of the Swedish arbitration
model as outlined above has laid the foundations
for the development of new innovations that aim
to fill the gaps in the existing dispute resolution
spectrum. The new SCC Express represents
a streamlined process, a halfway house between
arbitration and mediation with a “predictable
price tag”.!' Given the total administrative cost
is EUR 29,000, it has been suggested that SCC
Express will only be viable for disputes valued
at over EUR 300,000.'> While SCC Express will
certainly not be suitable for all disputes, this was
never the aim. Rather, the service is designed
to complement the other methods of dispute
resolution available and in response to party
needs. Although it is still early days, for parties
regardless of location who recognise (or whose
legal counsel recognise) that their dispute can
be resolved without the need for a full arbitra-
tion or litigation, it may well be worth further
considering taking a ride on the SCC Express.

Bio
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10°SCC, ‘Guidelines to the SCC Rules for Express Dispute Assessment’ (2021) <https.//sccinstitute.com/media/1800126,
scc-express-guidelines 2021.pdf> [accessed 12 October 2021], p 7.

" Ibid, p 2.

2 A.-M. Tamminen & M. Nyberg, Kluwer Arbitration Blog, ‘SCC Express: A Shortcut or A Detour?’ (4 August 2021) <http://
arbitrationblog.kluwerarbitration.com/2021/08/04/scc-express-a-shortcut-or-a-detour/> [accessed 12 October 2021].
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IV CONFERENCE OF THE ARBITRATION
ASSOCIATION "DEBT COLLECTION
IN INTERNATIONAL DISPUTES":

AN OVERVIEW

[ Anastasia Konovalova
Debevoise & Plimpton,
Legal Assistant

ne of the latest /ive and therefore
presently rare events dedicated
to the issues of cross-border bank-
ruptcy and connected disputes was
the IV Conference “Debt Collection in International
Disputes” held by the Russian Arbitration
Association in Moscow on April 23, 2021. Owing
to the offline format of the event, with some speakers
connected via video conferencing, the participants
were able to discuss pressing issues of cross-border
bankruptcy, third-party funding, asset search
abroad and liability of controlling persons in Russia,

tVERSHEDS |
{ SUTHERLAND

Maria Kudinova
Bryan Cave Leighton Paisner,
Paralegal

as well as other related issues that have become
even more acute during the COVID-19 pandemic.

The Ist session was devoted
to the issues of litigation funding and investing
in the proceedings in international arbitration.

Alexander Khaki, Executive Director, CSI
Group, acted as a moderator. Before opening
of the session, he asked the listeners if any of them
had resorted to litigation funding - two lawyers
raised their hands, both of them have had experi-
ence attracting investment from foreign funds.

19
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Maxim Karpov, Managing Partner, NLF Group,
noted that litigation investment funds receive 20%
or more profit, which is significantly higher than
the market average. As an example, based on his
own experience, Maxim talked about the criteria
funders pay attention to when deciding to invest
money in a dispute: the probability of claims being
satisfied, legal reasoning, amount of investment
needed and duration of the proceedings (1.5—2 years
is an optimal term). At the same time, investors
evaluate not the percentage from prospective
winning, but the multiplier of the invested funds.

Alexander Zablotskis, Chief Legal Officer,
Al Law Office, devoted his speech to the typical
mistakes of clients when seeking legal funding,
describing them as follows: “too late”, “case
is already lost”, “greed”, “no package”, “slyness”,
“no case economy”. When asked who should
coordinate an international case (client, consul-
tants, third party funder or all of them together),
Alexander noted that the most preferable model
is the participation of a third independent person.

Alexander Khaki noted that in order
to increase the chances to receive the financing,
client should provide preliminary legal opin-
ions, quantum report, risk assessment (polit-
ical, economic, etc.) and a detailed budget

with  options for possible scenarios.
Dmitry Ivanov, Partner,
Morgan Lewis, Moscow, moderated

the 2nd session addressing the issues of collecting
information. Other panelists joined it online.

Dmitry noted that in order to search for neces-
sary information, in addition to public sources
or even Telegram channels, one can use public
registries that exist in all jurisdictions. In England,
these allow to find a lot of internal connec-
tions, to identify offshore structures.

Izabella Prusskaya, Associate, Carey Olsen,
British Virgin Islands, dispelled the myth that
information from the BVI cannot be obtained —
it is possible, all you need is to be persistent and know
where to search for it. What shall one do if public
search failed? It is worth searching in the real
estate registries (access usually requires personal
presence), registries of companies, ships, aviation
registries, registries of shareholders and directors.
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Denis Olaru, Partner, Carey Olsen, British
Virgin Islands, Cayman Islands, gave a brief overview
of litigation tools, including Norwich Pharmacal
Orders, foreign court requests under the Hague
Convention on the Taking of Evidence Abroad,
Bankers Trust, obtaining information about
assets from the defendant when issuing an asset
freezing order, Anton Piller order, and the debtor
cross-examination. Denis also spoke about

the latest developments in information search tools
in the BVI and the Cayman Islands jurisdictions.

Olivia Ellison, Senior Managing Director,
K2 Integrity, London, recommended to make
the most of public sources and noted that human
error is often a great way to find information.
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At the 3rd and 4th sessions,
the issues of bankruptcy and return of foreign
assets for Russian companies were considered.
Nikolay Pokryshkin, Partner, KK&P, spoke about
general factors that influence a lender’s strategy.
These include location of an asset, its sufficiency
to satisfy claims, share of the claim in the Russian
creditors’ claims register, factors affecting the priority
of the creditor’s claims, degree of creditor’s control
over the Russian bankruptcy trustee, urgency
of interim measures in respect of foreign assets.

Particular factors include issues of recog-
nition and enforcement of Russian judgments
in foreign jurisdictions, obtaining interim
measures, recognition of powers of a foreign
bankruptcy trustee, presence of the local Gibbs
Principle in the relevant jurisdiction, appli-
cation of Russian bankruptcy law, etc.

Vyacheslav Khorovsky, Managing Partner,
GRATA International, analyzed the problem
of return of assets in case of their concentration
in the post-Soviet states. He underlined the prin-
ciple of reciprocity and multi- and bilateral agree-
ments among the grounds for the recognition
and enforcement of Russian courts’ decisions
in bankruptcy cases. Vyacheslav pointed out that
Russian courts generally refuse to recognize foreign
bankruptcy decisions on the basis of the Kyev
Agreement and the Minsk Convention, which
increases the risk of non-recognition of Russian
judgments in foreign jurisdictions on the same basis.

Bakhyt Tukulov, Partner, Tukulov &
Kassilgov Litigation, in his speech high-
lighted the specifics of debt collection

in Kazakhstan and described the main difficulties
that arise in this process: inefficient and some-
times biased state bodies, local customs, active role
of court in collecting evidence, inflexible judi-
cial system, contradictions in the court practice.

Pavel Novikov, Partner, Baker McKenzie,
spoke about parallel processes conducted
for support of Russian bankruptcy proceedings
and evidence disclosure in the UK. Pavel noted
that the way of collecting evidence in England
depends on the chosen strategy, and resorting
to this jurisdiction means desire for real enforcement.

Alexander Popelyuk, Partner, Lidings,
talked about unexpected twists and turns
in cross-border bankruptcy proceedings, refer-
ring to the East-West United Bank v New Cinema
Distribution and VTB v Laptev’ cases as examples.

|
E

I Editor’s note: see the article “Jleno Jlanmeea, uau Ilo0xo00bl aneauiickux cyooe K paccMOMpPeHuio mpedogaHuil

POCCULICKUX — Kpeoumopoe 0  8030yicoeHuu

by Alexandra Gerasimova in

0maoenbHO20
the Russian section of this

meppumopuu  Beaukobpumanuu”
in-depth analysis of this case.

bankpomcemea  Ha
issue for an
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Oxana Peters, Partner, Eversheds Sutherland,
analyzed the court practice regarding
bringing foreign controlling persons
of a debtor to subsidiary liability. In 2020, courts
in Russia considered more than 5,000 appli-
cations to hold persons controlling the debtor
liable, almost 3,000 of which were satisfied.

Although  Russian legislation does

not contain specific rules to determine

the applicable law and competence for disputes
related to cross-border bankruptcy, including
disputes where controlling persons are brought
to subsidiary liability, Oksana listed a number
of court decisions that addressed these issues.

Jane Fedotova, Associate, Conyers Dill &
Pearman, spoke about the receivers involved
in the preservation and management of the debt-
or’s assets. Types of receivers include those func-
tioning outside the bankruptcy proceedings
to segregate assets and fulfill obligations under
pledge agreements, and those appointed as part
of a bankruptcy case. A receiver may be appointed
before the judgment is made or for the purpose
of its enforcement, with or without notice
to the defendant. The conditions for the appoint-
ment of receivers are large claims and a real risk
of concealing assets. The powers of the receiver are
wide enough and should be listed in the assigning
order - for example, the right to collect assets,

22 | Arbitration.ru

disclose information, open bank accounts, appoint
and dismiss members of the board of directors.

Andrey Gusev, Managing Partner, Borenius,
highlighted the mechanisms for forcing an oppo-
nent to cooperate through civil and criminal
lawsuits, discovery of tax violations, attachment
of assets and other interim measures. Andrey
spoke in detail about interim measures against
the debtor, third parties (Norwich Pharmacal
Order), as well as general interim measures (Mareva
Injunction). In course of the presentation, he noted
that violation of the disclosure order can lead
to the sanctions up to imprisonment, and there-
fore, these mechanisms are very serious tools.
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NMPOUCXOXXAEHUE EBPOMNMENCKON
MOJAEJIN MPABOBOIO
PErYJINPOBAHUA TPAHCTPAHUYHOW
HECOCTOATEJIbBHOCTU B XX BEKE

OILIECIIPUHSTOE AeJCHNE HALIMOHAIbHBIX 3aKOHOIATEILCTB O HECOCTOSI-
TEJIbHOCTH Ha <«IIPOJOJLKHUKOBCKUE» W «IIPOKPEAUTOPCKUE» MOJIECIIH,
HECMOTpPS Ha CBOI OTHOCHUTEJILHOCTh, HE0E30CHOBATEJIbLHO.

B 5T0ii CBsI3M BO3HUKAET BONPOC O PEAIbHOCTU U JIOITYCTUMOCTH
rapMOHM3AallM U YHUDUKAILIMKA MPaBOBOTO PEryJIMPOBaHUSI TPAHCTPAHWYHBIX
0aHKPOTCTB B YCJIOBUSIX HEOITHOPOAHOCTH HALIMOHAJIBHBIX IPAaBOBBIX CHUCTEM.
Ynen mexxayHaponHoit opranuzaunu INSOL Europe, podeccop Caccekckoro
yHuBepcuterta I1. JIxx. Omap yrBep:knaeT: «MMHIMKaTopaMy rapMOHU3ALMKY U YHUDU-
Kalli HALIMOHAJIBHBIX 3aKOHOAATEIbCTB €BPOITEMCKIX TOCYIApPCTB B chepe HECOCTO-
SITEJIBHOCTY BBICTYITAIOT (haKT YBEIMUYCHMS YMCiIa TPAaHCHALIMOHAIBHBIX KOMITAHUIA

Hukuma lopsee 1 KOHBEPIeHIIMsI eBPOINECKIX SKOHOMUK B €IMHBIN IUKI»'. OTYACTH MBI COTJIaCHBI
topucm Kosnezuu ¢ OMapoMm, 0JHaKO CTOUT OTMETUTh, YTO MOJ0OHAST TAPMOHM3ALIUST MOXKET TOCTUTAThCS
aosokamoe «PKT» JIMILb MyTeM CO3AaHUsI OOLLEro HaqHAMOHAIBLHOTO CTaTyTa, PEeryJIMPYIOLIETo ITPoLIecCy-

aJIbHbBIC aCITEKTHI TPAHCTPAHWMYHBIX OAHKPOTCTB € IIOMOIIbIO KOJUTM3MOHHBIX TTPUBSI30K.

ITomoOHast Momesib IIPaBOBOrO PEryJIMPOBAaHUSI TPAHCTPAHUYHOM HECO-

CTOSITEJILHOCTH peain3oBaHa B EBporieiickoM coro3e. DTa MoAeidb HaJIHALIMOHAJIBHOTO XapakTepa
(GYHKIMOHUPYET MCKIIOUUTENIbHO B paMKax TOCYHapCTB — YYacTHMKOB EBpocorosa, 0asupyetcs
Ha KOHLIEMUINY MOAMMPULIMPOBAHHOIO YHUBEPCAIN3MA® U IIPEANoJaraeT HaJIMure Kak OCHOBHOTO MPOM3-
BOJICTBA I1O JIETy O HECOCTOSITEIbHOCTH, MMEIOIIETO YHUBEPCAIbHBINA 3 GEKT, TaK 1 BTOPUUHBIX TTPOU3-
BOJICTB, TIOQYMHEHHBIX OCHOBHOMY ITPOM3BOICTBY, HO OTPaHMYMBAOIINX €TI0 PacIpOCTpaHEHUE B OTHO-
IIIEHWH JIOKAJIBHBIX aKTUBOB NOJDKHMKA. OCOoOYIO POJIb B peaiM3alliid €BpOIIECKOM MOIEIN BBIITOIHSIOT
KPUTEPUM MEXIYHAPOIHOM TMOICYIHOCTH: «IIEHTP OCHOBHBIX MHTEPECOB TODKHUKA» U «ACTCOINIIIMEHT>.

AHanu3 NponUcxoXKaeHus eBpornemcKkor Moae v NpaBoBoro
peryimupoBaHus TpaHCrPaHMYHOM HECOCTOATE/IbHOCTU C
Havana XX BeKa ao npuHaTua Pernamenta EC N2 1346/2000
O NPOU3BOACTBE MO Ae/1aM O HECOCTOATE/IbHOCTU

B niepByto ouepenn ciaeayeT YHOMSIHYTh Tpyabl cyabu I. [IxKeiiOuca, okasaBllue BIMsSHNE HA Pa3BUTHUE
eBPOITeCKO MOJEIN MPABOBOrO PEryJIMpPOBaHUsI TPAaHCTPAHUYHBIX 0AHKPOTCTB’. JXKeitbrc oTMevat

" Omar P. J. Genesis of the European initiative in insolvency law. International Insolvency Review, 12 (3). 2003. P. 148.
2 Mazucmpanvras udest MOOUDUUUPOBAHHOLO YHUBEPCANUIMA 3AKAI0HACCA 8 UHUUUUPOBAHUU OCHOBHO20 NPOU3B00CMEA, PACHPO-
CIMPAHSIOU}E20 IKCIMEPPUMOPUANLHYILL APPEK 8 OMHOULCHUU 8CeX AKMUB08 DOANCHUKA, C ROMOULLIO PEXCUMA ABMOMAMUYECK020
NPUSHAHUSLCYOCOHbIXPEUeH UL, 02PAHUHEHHO20 BMOPUYHBIMUNDPOU3B00CBAMUBUCAAX3AUUMBLIOKANbHBIXKPEOUMOPO8 00NICHUKA.
3 Graham D. Discovering Jabez Henry; Cross-Border Insolvency in the 19th Century. 10 IIR 153. 2001. P. 153.
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KpaliHe 3amyTaHHBI M 0€CCUCTEMHBIN XapakTep
3aKOHOJATEbCTBA M TMNPAKTUKMU, KaCalOIIUXCS
BOITPOCOB TPAHCTPAHWYHOW HECOCTOSITEIbHOCTU
B EBpomne XIX Beka. OCHOBHOU MpoOJeMOii,
M0 €ro MHEHMWIO, SIBJSIJIOCh HapylleHWe MpPUH-
Ma paBEeHCTBAa KPEAUTOPOB U OTCYTCTBUE
MNpeacKa3zyeMoCTU B  YCIOBUSIX TOPTOBIU
C MHOCTPaHHBIM KOHTpareHToM. J[>keiibounc moka-
3bIBAJI HEOOXOIUMOCTD CO3JaHUST MEXITyHApOIHOMN
KOHBEHIIMU, pEryjJupymolieidi 3TOT BOMIpOC.

IlonoOGHBIE TEHAEHUUM K YHUUKALUU
1 TapMOHU3AIIUU PETYIUPOBAHUST TPAHCTPAHUIHBIX
0aHKPOTCTB B paMKax €BpOIEHCKUX rocyaapcTB
B mepBoii mojioBuHe XX BeKa HaIUIA CBOE BbIpa-
>keHue B moanvcannyu CKaHAMHABCKOW KOHBEHIIUU
1o BorpocaM 6aHkpoTcTBa B 1933 romy*. JIoKyMeHT
JEWCTBYET 10 CUX ITOP U Ha JAaHHBI MOMEHT PETYJIu-
pyeT mpaBooTHOIIeHUs Mexny Jlanueit, Vicmannuei
u Hopgerueii. CkananHaBcKask KOHBEHIIUS LIETUKOM
U TTOJTHOCTBIO 0a3MpyeTcsl Ha KOHIIEIIIMKA YHUBEpCa-
JIN3Ma, O YeM CBUETEILCTBYET PEXKUM aBTOMaTHUYE -
CKOTO MPU3HAHUS CYIeOHBIX PeIlIeHU, MTOJTHOMOYMIA
KOHKYPCHOTO YMpPaBJISIIONIETO U (pakKT afMUHU-
CTPUPOBAHUS €AWHOTO MPOU3BOJICTBA. YUMUTHIBAS
MPaKTUYECKN BEKOBYIO MCTOPMUIO MPUMEHEHUS
JIOKYMEHTa, OMNBIT CKAaHIWHABCKUX CTpaH CTOUT
MPU3HATh YCTIEIIHBIM — BEPOSITHO, 3TO HaMpPsSIMYIO
3aBHUCUT OT 9KOHOMUWYECKOI, MPaBOBOI U Ireoro-
JIUTUYECKOU WMHTEerpalyd rocyaapcTB pervoHa.

B cepennne XX Beka UCKITIOUEHWE TTPU3HAHMS
W TpUBEAECHUS B MCIIOJITHEHUE CYIEOHBIX aKTOB
0 JiejaM 0 OaHKPOTCTBE U3 cepbl PEryTMPOBAHUS
bproccenbckoit KOHBEHIIMA MO BOIIpOCaM TOACY/I-
HOCTHU U MPUHYAUTEILHOTO UCITOJTHEHUS CYIeOHBIX
pELIeHU Mo TpakJaHCKUM W TOPTOBBIM CIlOpaM
1968 roga’ auiIb MOATBEPAUIO HEOOXOAUMOCTD
CO3MIaHUST JOKYMEHTa, PEeTYJIMPYIOIIEro BOTIPOCHI
0aHKpPOTCTBA B paMKax €BpOMNENCKON MHTErpallnu.

CocraByieHre MpoeKTa eIMHOM KOHBEHIIMY Haya-
JIOCh B paMKax pabO4MX TPYIII 10 BOITpocaM TpaHCTrpa-
HUYHOI HecocTosiTeabHOCTH B 1970 romax. IlepBbiit

BapMaHT TTPOEKTA TTOABEPIcsl HeOe30CHOBATEILHOM
KPUTUKE CO CTOPOHBI HAyYHOI'O COOOIIECTBA.
Tak, mpodeccop YHUBEPCUTETCKOTO KOJJIemXkKa
JlonnoHa, kKopojeckuit ansokart (Q. C.) 4. ®duetuep
OTMeYaJl HECOOTBETCTBUE JTOKYMEHTA TIPUHIIUIIAM
€IMHCTBA, YHUBEPCAJIbHOCTU M TIpeAcKa3zye-
Mocti®. K coxkalleH!I0, CTpeMUTEIbHOE pa3BUTHUE
1 pedopMUPOBaAHWE HAIIMOHAJIbHBIX 3aKOHO/A-
TEJILCTB O HECOCTOSTEIbHOCTA MHOTHUX €BPOTICii-
ckux rocymapctB B 1980—1990 romax He 1O3BO-
JIMJIO paboyell Tpyrire AOBECTU JEJI0 A0 KOHIIA.

Crenyromieilt MONBITKONW YHUDUUIMPOBATH
MpaBOBOE PEryJMpOBaHUE TPAHCTPAHUYHBIX
0aHKPOTCTB cTajlo co3naHue EBponeiickoil KOHBEHIIMU
0 MEXIyHapOAHBIX acrekTax 0aHkpoTcTBa 1990 roma
(CramOynbckast KOHBeHIIHsT) . XOTSI 3TOT TOKYMEHT
OTJIMYAJICSL OT TPEKHUX TMPOEKTOB JTOCTYIMTHOCTHIO
U JIOTUMHOCTBIO M3JIOKEHUS MIPABOBOTO MaTepuaa,
€BpOIICMCKIE TOCy1IapCcTBa OTKA3AJIMCh OT paTuhU-
KalMy JaHHOK KOHBEHIIMU W3-3a TapasjieibHOrO
pedopMUpoBaHUS HAITMOHATBHBIX 3aKOHOAATEILCTB
0 HECOCTOSITEIBHOCTY BO BpeMs pa3padOTKU MPOEKTa
U OTCYTCTBUSI KOHCOJTUIUPOBAHHOM MO3UIIUN OTHO-
CUTEJILHO ONpeAe/IcHUs KPUTEPUEB MEXKIyHAPOIHOM
noacynHocth. Kpome Ttoro, aBropsl CTamMOyIbCKOM
KOHBEHIIUM MPUHSIIM BeChbMa IPOTUBOPEUMBOE
pellieHMe O TMPUMEHEHUU TpaBa IOPUCAUKIINU,
B KOTOPOI OTKPBITO OCHOBHOE ITPOU3BOJICTBO,
K BTOPUYHOMY TTPOM3BOACTBY MO Ay O 0aHKPOTCTBE.

CaumkoM MeAJIeHHBIN mpoliecc paTudu-
kKamn CTaMOyJIbCKOM KOHBEHUMM TTOOYIWII
eBPOTICHCKUX 3aKoHoAaTejeil MpearnpuHsITh
OYEpEeTHYI0 MOMBITKY pa3padoTaTb YHUMUIIUPO-
BaHHBII aKT, pe3yJbTaTOM KOTOPOM CTaJlo co3aaHue
Esponeiickoit konBeHuuu 1995 roma®. Cpenu
HOBEJUT JOKYMEHTa CTOUT BBIICJIUTH CJICAYIOIINE:

* MUCKJIUeHUe U3 cdepbl peryiu-
poBaHMSA  KOHBEHIMM  MpOLEAYDP
0aHKpPOTCTBA CTPaxOBBIX, KPEIUTHBIX

1 UMHBIX (bI/IHaHCOBBIX OpFaHI/I3aHHﬁ;
*  HaACJICHUC EBpOHeﬁCKOFO cyaa INOJIHO-

* Nordic Bankruptcy Convention. Treaty of Nov. 7, 1933, 155 League of nations treaty series 116, 133, 6 Hudson, Interna-

tional Legislation.

3 Convention on the Mutual Recognition and Enforcement of Judgments of 27 September 1968.

¢ Fletcherl. The European UnionConventionon Insolvency Proceedings: Choice-of- Law Provisions 33 TILJ 1191998. P. 123— 124.
7 Egponeiickas KOHBEHYUs 0 HEKOMOPbIX MeNCOYHAPOOHbIX achekmax bankpomcemea. Cmamoya, 1990.

8 European Union Convention on Insolvency Proceedings, Nov. 23, 1996, 35 I.L. M.
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MOYMSIMHU MO TOJKOBAHUWIO ITOJOXEHUM
KOHBEHIIMU MO 3alpoCy HallMOHAJIbHBIX
CynoB (aHaJOTM4YHO ApyruM cdepaMm
npaBoBoro peryaupoBaHus EC);
* TIepevyMcIIeHUE BCEX BUIOB MPOLIEMYpP O HECO-
CTOSITEJTBHOCTH TOCYTAPCTB — MOTEHIIUATBHBIX
YYaCTHUKOB KOHBEHIIMM (MIPUWIOXKEeHNE A);
* (GopMupoBaHuUe NOHSITUUHOTO
anmapara C [OMOIIBID  Tepevync-
JICHUST OCHOBOMOJATAIONIUX OIpesae-
JICHUU, TPUMEHSIEMBIX B JTOKYMEHTE.

®aktnyeckn EBpomeiickasi KOHBEHIIUS
COeVHWJIA YHUBEPCAIU3M U TEPPUTOPUATIU3M,
JIoMycKasi orpaHUYeHre OCHOBHOTO TTPOM3BOACTBA
BTOPUYHBIMU ITPOU3BOJACTBAMM B OTHOIIEHUU
HECOCTOSITEJIbHOTO MOJDKHUKA. CXOXel MO3ULIU
npuaepXuBajcs U rnpodeccop Maapuackoro aBTo-
HOMHoOTO yHUBepcuTeTa M. Buproc, yrBepKaaBiimii,
YTO TIPEABIAYIIME TTPOCKTHl KOHBEHIIUI TTOTepIIeIN
Heyaagy, MOCKOJIbKY CJIMIIKOM KE€CTKO TPUAEPKU-
BaJIMCh KOHLIETIIMKA YHUBEPCAIM3Ma B YIIIEPO MOUCKY
HauOoJiee TMparMaTUYHOrO W KOMITIPOMHUCCHOTO
petreHus ipobaeMbl’. MOXHO cKa3aTh, YTO UIMEHHO
Ha ocHoBe EBporieiickoil KOHBeHIIMM cPOpMUPOBaA-
Jlach COBPEMEHHasT MOJIEJTb ITPAaBOBOTO PETYIMPOBAHUS
TPaHCTPAHUYHOUN HECOCTOSTEIbHOCTU, TIOCKOIBKY
npuHsTHI o3aHee PermamenT EC Ne 1346,/2000
B OOJIBIIIEH YacTh Ga3upoBaiICs Ha ee TOJoXKeHUsIX .

B aT10i1 CBA3M CTOUT 00paTUTh 0CO00E BHUMAHNE
Ha nokian Buproca — IlImuara, mpeacTaBiasiolIni
co0oli MacIITaOHBI KOMMEHTapUii KOHBEHIIMU,
00OCHOBBIBAIOIINI HEOOXOAUMOCTh €€ paTudu-
Karuu'!. ABTOpBI DoKiIaga chopMyIMpOBaIu MPUH-
LIUITHI €AMHCTBA (HaJUYMe eIMHOTO MPOM3BOACTBA
Ha Bceil Tepputopun EBpocoro3a) n yHuBepcaaIbHOCTH
(TTPOM3BOICTBO OXBATHIBAET BCE aKTUBBI JIOJDKHUKA,
BHE 3aBUCHUMOCTU OT MX PAcCIiOJIOKEHUST B paMKax
EBpocoroza). I[logo6Hast Moaesb moapasymeBaeT
aBTOMATUYECKOE pacHpoCcTpaHEHUE TMOCJIe-
CTBUI1 B OTHOIICHUU AOJDKHUKA, YCTAHOBJICHHBIX

|| CTOPWS1 EBPOMEVICKOIO PEMNY/IMPOBAHMA | AHATUTUKA

HalMOHAJbHBIM 3aKOHOJATEIbCTBOM TOCYIapCTBa,
B KOTOPOM OTKPBLITO OCHOBHOE TMpou3BoAcTBo. [Ipu
5TOM OrpaHUYEHUE OCHOBHOI'O MPOU3BOACTBA MO STy
0 HECOCTOSITEJIbHOCTU JOMYCKAeTCs BO30YKAeHUEeM
OIHOTIO WM HECKOJbKMX BTOPUYHBIX MPOU3BOJCTB.

OcHoBonoJiararmoluleii uaeeil kak y paspa-
OOTYMKOB KOHBEHILIMU, TaK U Y €€ KOMMEHTATOPOB
SIBJSIETCS 00s13aTe/IbHOE MOAYUHEHUE BTOPUUHBIX
MpPOU3BOJICTB OCHOBHOMY. [Ipm BO30yXXIeHUU
BTOPUYHOrO IMPOU3BOJACTBA AKTUBBI JOJKHUKA,
Haxoaslecs B JaHHON IOPUCIUKIIMU, MOAIEXKAT
pacrpeae/ieHUI0 UCKIIOYUTEIbHO B €ro paMkKax.
ITopoOHBIe BTOPUYHbBIE TTPOU3BOJICTBA MOTYT OBITh
OTKPBITHI KaK 10 BO30Y>KIEHMSI OCHOBHOTO MPOU3BO/I-
CTBa, TaK U Mocyie. ABTOPbl KOMMEHTApUsI OTMEUAIoT,
YTO B TIEPBOM CJIydyae MPOU3BOACTBO 10 eIy O HeCO-
CTOSITEJIbBHOCTU OYEeT MMEHOBAThCS «HE3aBUCUMbBIM>,
a BO BTOPOM — «BTOPUYHBIM T€PPUTOPUATbHBIM.

Pestomupys, cieayeT OTMETUTh, UTo 10 XX BeKa
MOTILITKM €BPOTIEMCKUX 3aKOoHoJaTedeil ypery-
JUpOBaATh TMpaBOBbie MpPoOOJEMBbl MeXIyHa-
POIHBIX OAHKPOTCTB HOCWJIM TMPEUMYILECTBEHHO
OeccuUCTeMHBIM XxapakTep. BekTop pa3Butus
3a7aBajii ABYCTOPOHHME U MHOT'OCTOPOHHUE
MeXIYyHapOJHbIe JOTOBOPHI WJIM COIJIAllleHUS
O TMNpPUMEHEHUHU TIpMHIMIA B3aMMHOCTHU.

Konen XIX Beka o3HaMeHOBAJICSI MONbITKAMU
NpaBUTEJILCTB €BPOINENCKUX CTpaH pa3padboTaTb
NpPOeKT €eAUWHON KOHBEHLIUU, peryJupyloliei
MPaBOBbIC ACTIEKThI TPAHCTPAHUYHBIX 0AHKPOTCTB, 3Ta
TEHIEHLIUS MOJyYrsia CBoe pa3BuTHe B XX CTOJIETUN.

PerpocnekTUBHBIN aHATU3 HATJISIAHO AEMOH-
CTpUpPYeT TPYAHOCTU OOOUX MyTeill — peryaupo-
BaHUS cdepbl 0AHKPOTCTBA KaK IOCPEACTBOM
NOANUCAHUSI KOHBEHUMU (TPYAHOAOCTUKUMOCTD
5KOHOMMYECKOMN, TOJUTHYECKON U TIPaBOBOU
MHTErpalum), Tak U ¢ TIOMOILBIO MEXIYHAPOIHBIX
JIOTOBOPOB (OTCYTCTBHME CUMCTEMHOIO XapakTepa).
B 006oux ciyvasx ms hopmupoBaHust 3PHEKTUB-
HOTO peXMMa PeryJupoBaHUsI TPaHCIPaHUYHbBIX
0aHKPOTCTB TpeOyeTcss 3HAYUTEIbHOE BpeMsl.

?Virgos M. The 1995 European Community Convention on Insolvency Proceedings: An Insider’s View in Forum International

No. 25, The Hague, March 199§ at 7.

10 Vyumuieas ycunenue poau Eeponeiickoeo cyda, 6 mexcme Esponeiickoii KoHgeHyuU 0053amMeabHbIM YCA08UEM 6CIMYNACHUS
O0OKYMeHma 6 CULY 84510Chb €20 hoonucauue ecemu unenamu Eepocorosa. O603nauenHoe ycaosue He 0blao 8bINOAHEHO 8 C83U
¢ RPUHYUNUANBHOU ho3uyuel Beaukobpumanuu, omxkazaguieiicss om y4acmus 8 KOH8EeHUUU No NOAUMUYECKUM NPULUHAM.

' Virgos M. and Schmit E., Report on the Convention on Insolvency Proceedings, Brussels, 3 May 1996.
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3ODPEKT POCCUNCKOIO BAHKPOTCTBA
B AHIJTTMNCKOU IOPUCAUNKLIUWU:
OCHOBHBbIE BbIBOAbl MO AENY
KIREEVAV BEDZHAMOV

FOpuouyeckas ¢pupma «AJIPY/[]», Mockea

Caznap Oyuposea
KOHCY/IbmaHm

MonuHa lNepoea
ropucm

L
RENSLT A

HosiOpe 2021 roga AneJUTSIMOHHBIN CyA AHIJIUM U YaJibca IO TpaXkIaHCKUM
JieiaM paccMoTpes Xaao0obl [eoprusa beaskaMoBa 1 Ha3HAYEHHOTO POCCUI-
CKOT0 (DMHAHCOBOTO YIPaBJISIONIETO ero uMyiiecTBoM JltoboBu Kupeesoit
Ha pelreHre BwIcokoro cyna mpaBocyausi!, KOTOpoe 3aTPOHYJIO DPSIII
BOIIPOCOB, CBA3aHHBIX C OTPAHUYCHUEM JOCTYIA K HEJBMKMMbIM aKTUBAM POCCHIA-
CKHUX JOJDKHUKOB B AHIJIMU U C BOBMOXHOCTBIO BO30YKIEHUSI B AHTJIUM TMapasi-
JIEJILHOTO POCCUICKOMY O0aHKpOTCcTBa. OMyOIMKOBAaHHOE B KOHLIE sIHBapsl MOCTa-
HOBJIEHUE ANEJISIIIMOHHOTO cyna (najiee — [ToctaHOBIEHME) BBI3BAJIO TMUCKYCCUIO
B POCCUIICKOM IOpUINYECKOM cO00IIecTBE. B 3T0I cTaThe paccMOTpeHbI Hanboiee
aKTyaJIbHbIE JJISI OTEYECTBEHHOM IOPUCIMKIIMY BBIBOABI aHIJIMMCKUX CYIOB.

O6cToAaTenbCcTBa gena

B wurne 2018 roma Ieopruii bemxamon, ObiBIIMI coBiaagenen OO0
«BHemmnpombaHKk», ObLT MpU3HaH 0aHKPOTOM B Poccuu, ero ¢oMHaAHCOBBIM YIIpaB-
Jgro1M HasHadyeHa JIro6oBbs Kupeesa?. I1pu atoM gomkHuK eile B 2015 roay
nokuHya Poccuto u ¢ 2017 roma nMeeT NOCTOSIHHOE MECTO XKUTEJIbLCTBA B AHIJIMU.

B kon1e 2018 roga OO0 «Buemmnpomobank» B auie 'K «ACB» nHum-
UPpOBAJIO OTAEJAbHOE CydeOHOe pa3doupaTesibCTBO B AHIJIMM MNPOTHUB T-Ha
beaxamoBa B CBsI3M ¢ MpUUYMHEHMEM OaHKY YOBITKOB B pasmepe 1,34 mipn
(GYHTOB CTEPJIMHIOB MOIIEHHUYECKMMU JOEUCTBUSIMM, a TaKxXKe MOJYyYUIIO
MpyKa3 o 3aMOpo3Ke akTuBOB bemxkamoBa Ha ykaszaHHylo cymmy (WWFO)3.

B 2021 rogy noyKHUK XoHaTalicTBOBA 00 U3MEHEHUM 00eCTIEeYUTETbHBIX MEP
U MPOCUJI CyI MO3BOJUTH MPoaaTh ABa MpUHAMLIEXKaIIUX eMy 30aHus B JIoHIOHe
JUIST TIOAYYEHUSI CPEACTB K CYIIECTBOBAHUIO U OIIATHI PACXOJ0B Ha IOPUCTOB.

DrHAHCOBHIN yHpaBISTIOIINI TOoKHMKa KupeeBa B paMKaxX 3TOTO XKe
MPOU3BOACTBA OOpaTuiach B aHIJIMUCKUI Cyd ¢ 3asBJICHUEM O TPU3HAHUU

! Kireeva v Bedzhamov [2022] EWCA Civ 35 (21 January 2022). URL: https://www.bailii.org/
ew/cases/EWCA/Civ/2022/35.html.

2 Pewenue Apoumpancroeo cyoa e. Mockewt om 2 uroas 2018 eoda no deny Ne A40-9544/17-88-
18 ©. URL: https.//kad.arbitr.ru/Document/Pdf/03c69132-1589-46ca-9320-3bdbedf913ef;
ed3d0571-d79d-434f-90ch-f3dec52b7666/A40-9544-2017 20180702 Reshenija_i postanov-
lenija.pdf?isAddStamp="True.

3 Vneshprombank LLC v Bedzhamov & Ors [2019] EWCA Civ 1992 (19 November 2019). URL:
hitps://www.bailii.org/ew/cases/EWCA/Civ/2019/1992.html.
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OrpaHuyeHuns B obpaLleHnm
B3bICKaHUA Ha HeABM>KMMoOE
UMYLLLEeCTBO B AHIUU, N
npuopuTeT OOLLILero rnpasa
Hag, MoAUDULIUPOBaAHHBLIM
YHUBEpCa/IM3MOM

B BenmkobpuTaHuM poccuiickoro jaejia 0 6aHKpOT-
CTBE M CBOMX ITOJHOMOYMii*. JIOTIOJHUTEIBLHO
KupeeBa Bo3paxaja MPOTUB YIOBJIETBOPEHUS
3asgBiieHusT bemxaMoBa M XxoaaTailcTBOBaJa
O MPEIOCTABIEHUY €M AHTJIMUCKUM CYIOM TTOMOIIA
B Mepemaye B €€ pacIlopsDKeHUE W Mpojaxe
yKa3aHHBIX ABYX 3MaHUI — CaMOIro 3HAYUTEIb-
HOTO W3 M3BECTHBIX €l aKTMBOB MOJDKHMKA.

Cyn nepBoil MHCTaHIIMU TIPU3HAT POCCUIICKOE
0aHKPOTCTBO U MojiHoMounst KrpeeBoii Kak (hMHaH-
COBOT'O YITPaBJSIONIETO MOJKHMKA, HO OTKa3as
B Ilepeiayue el HeIBUXKMMOTO UMYIIECTBA JTsI peaiu-

3allMM W TIoTallleHWsI TpeOOBaHUI KPEeIUTOPOB.

ATIeITIUMOHHBI Cyl AHIIUM U Y3jbca
MO TpaXIaHCKMM JejlaM pacCMOTpesa KaaoOy
MOJDKHMKA B OTHOIIEHWM MPU3HAHUS POCCUI-
CKOro 0aHKpOTCTBa B AHINIMU U Xajto0y KupeeBoit
Ha OTKa3 cylda B COAEHCTBUMM B peaau3aluu
HEJIBUXXUMBIX aKTHMBOB JOJKHUMKA. B wutTore
OH BEpHYJ Ha HOBOE PAaCCMOTPEHUE B CY/A MEPBOM
MHCTAHIIMM BOIIPOC O TPU3HAHUU POCCHUI-
CKOTO 0OaHKpOTCTBa Ha TEpPUTOPUU AHIIUU,
OCTaBUB TMPU OITOM peEIIeHWEe O TPeaocTaB-
JIEeHUU OOecTeunTeIbHBIX Mep 0€3 M3MEHEHUS.

Hns poccuiickoro uywuTtaTeas Haubosiee
MHTEPECHBI BBIBOABI Cyda aNeIsIUOHHON’
MHCTAaHIIUW T10 ABYM BOIIpOcaM: MEpBbIA Kaca-
eTcsl OrpaHUYEHMs B OOpallleHUU B3bICKAHUS
Ha HEIBMXMMOE MMYIIECTBO JOJKHUKA
B AHIJIMM, a BTOPO — BO3MOXKHOCTH KpeauTopa
WHULMUPOBAThL B AHIJIIUU CYAEeOHBIN Tpolecc

B otHomeHuu kanoo6sl r-xku KupeeBoil Ha oTKa3
Cy/IOB B TIPEIOCTaBJICHUN €U MOMOIIU B 0oOpa-
IIEHWM B3bICKAHUS Ha JIOHIOHCKUE 3MaHUST TOJIK-
HUKA Cyabu ATenasiroHHoro cyna JloHaoHa
OOJIBIIIMHCTBOM COIVIACUJINChH C MO3ULIME cyna
MepBOil WMHCTAHIIMM, OTMETUB CJeaylollee.
C yuetoM Beixona Benukooputanum uz EC

B HACTOSIIIMIT MOMEHT B aHTJIMIMCKOM TIpaBe e€CTh TPU
OCHOBAHUS IJIs1 TPU3HAHUS MHOCTPAHHOTO OAHKPOT-
ctBa Ha Tepputopun CoennHeHHoro KoposiescTna®:
1. Cratbs 426 3akoHa o 6aHKpoTcTBE 1986
roga (Insolvency Act 1986), Ha ocHOBe
KOTOPO# MOXET OBITh IMPU3HAHA Mpolie-

Iypa WHOCTpaHHOTO OaHKpPOTCTBA,
BO30YXIeHHAasl B CTpaHe OOIero mpasa.

2. IlonoxeHue O TpaHCTpaHUYHON
HecocTosaTenbHocT  (Cross-Border
Insolvency Regulations 2006), coriacHo
KOTOPOMY MOXET OBITh IPU3HAHO

MHOCTpaHHOEe OaHKPOTCTBO, COOT-
BETCTBYIOIIIEE COMI-crangapty’.

MPOTUB JOJDKHUKA (0AHKPOTHBIM MJIM UCKOBOIA),
napauleJIbHBIii POCCUMCKOMY OaHKPOTCTBY’.

4 Hecmompsi Ha mo umo (puHancogblil ynpasasiouull e 84514cb Y4acmHUKom npouzsodcmea no ucky 000 «Brewnpombank»,
cy0 no3e0aun el npedcmagums NO3ULUI0 N0 deay u 00Jcaloeams NpuKkas cyoa, paspewusuiezo e-Hy bedxcamosy npodaxcy
A0HOoHCKUX 30anuil. Cm. n. 14 [locmanoenenus.

3 Cy0 aneansayuoHHOU UHCMAHUUU COeAan euje 00UH GANCHBLI C RPAKMUMECKOL MOYKU 3DEHUS 8bI800, YCMAHOBUE 00513aMeNbHOCb
nposedeHUs: nepeKpecmuoz0 0onpoca ceudemeneil NPU 3as168AeHUU OOANCHUKOM 803DANCEHULL NPOMUE NPUSHAHUS UHOCHPAHHO-
20 OAHKPOMCMBA 8 CE3U ¢ MOUEHHUMECKUMU OeLICMBUAMU Kpeoumopa uau HenpasocyoHocmuto cyoebHoeo akma (fraud on the
part of the party in whose favour the judgment is given; or fraud on the part of the court pronouncing the judgment), 6 ciyuae
ecau makue 803padceHust NOOMeEepIcOeHbl 00KA3amenbCmeamil, Komopble Heab3sk OmeepeHyms 0e3 npoeedeHus: nepeKpecmuo-
20 donpoca. [lomenyuanvho 3mo no3eonsem O0ANCHUKY 3aMAUSAMb NPUSHAHUE UHOCHMPAHHO20 DAHKPOMCMEA, CCbLIAACh HA
MouteHHuyecmeso (fraud) npu 6030yxucoeruu deaa o 6ankpomemee. OOHAKO NOCKOAbKY MAKOU 8bI800 KaAcaemcs npoueccyanv-
HbIX Npasu oueHKU 00Ka3amenbcma, Mol peuiunu cocpedomouumscs Ha dpyaux evieodax cyda. Cm. n. 25—41 Ilocmanoenenus.
¢ [Tynkmut 19—24 I[locmanosnenus.

7 Coenacno cmandapmy COMI (Center of Main Interests of Debtor) ocnosHoe deno 0 bankpomemee 00ANCHUKA OOANCHO
8030ycdamucs 6 eocyoapcmee, 8 KOMopom Haxo0Uumces ueHmp 0CHOGHbIX unmepecos doaxchuxa. Cm. Article 17(2(a)) of
UNCITRAL Model Law on Cross-Border Insolvency (Model Law). URL: https.//uncitral.un.org/sites/uncitral.un.org/files,
media-documents/uncitral/en/1997-model-law-insol-2013-guide-enactment-e.pdf.
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3. TIlo obmemy mpaBy (common law), eciu
JTOJDKHUK MMEJT JOMULIMJINIA B CTpaHe MecTa
BO30Y:KIeHUSI OAHKPOTCTBA MU IPU3HAI
COOTBETCTBYIOILYIO MHOCTpPaHHYIO
IOPUCAUKIIMIO TIO Jedy O OaHKPOTCTBE.

BaXHBIM TIpaKTUYECKUM CJIEACTBUEM
MpU3HAHUS TIOJTHOMOYUI MO TOMY WJIM MHOMY
OCHOBAHMIO SIBISETCS TO, YTO HUKaKHUe TIpaBa
Ha pacropsKeHUE HEIBUKMUMBIM MMYIIECTBOM,
HaXOAAIIMMCS Ha TeppuTopuu Benukobputanuu,
HEe MOTYT OBITh IpPEeaOCTaBJeHbI MHOCTpPaH-
HOMY yIpaBJdlIIeMy, YbU TOJTHOMOYMSI
MpU3HAHbBI Ha OCHOBAaHUM OOIIEero IIpaBa
B CWJIy TIpaBUJjIa HEABMKMMOCTH (immovables rule)?.

[MpaBuio HEIBUXUMOCTU TJ1ACUT: HU OJUH
WHOCTPAHHBIN CYy[l HE UMEET I0PUCIUKIIUHN TSI BHIHE-
CeHUS CyAcOHBIX aKTOB B OTHOILIEHUU aHTIUHACKOMN
HEABUKMMOCTU, M TpaBa Ha TaKoe MMYIIECTBO
OMpPEAesIIOTCS B COOTBETCTBUU C MPAaBOM MeCTa
ero HaxoXIEeHUs, TO eCTb aHTJIUHCKUM ITPaBOM
(lex situs). B ciyyae mpu3HaHUSI UHOCTPAHHOTO
0aHKpPOTCTBAa Ha TeppuTOpuu BeamkobpuTaHuu
Mo o6IeMy TpaBy MOJHOMOYUSI MHOCTPAHHOTO
apOMTPaKHOTO YITPABJISIONIETO B OTHOIIEHUM HEBU-
>KMMOTO UMYIIIECTBA HE TTOITBEPXKACHbBI KAKUM-JT100
CTaTyTOM, a TOTOMY HE MOTYT OBITb IMPU3HAHBI
3aKOHHBIMM B AHTJIMM (B OTJUYME OT JIBUKUMOTO
UMYIIECTBA, KOTOPOE aBTOMATUYECKU TTePEXOAUT
MO, KOHTPOJIb MTHOCTPAHHOTO YIIPaBJISIONIETO, YbH
IMOJTHOMOYMS TIPU3HAHBI AHTJIMMUCKUM CyaoMm)’.

Mexnay TeM poccuiickoe OaHKPOTCTBO
B JAaHHOM Jiejie €CJIM U TIOJJICKUT MPU3HAHUIO,
TO HA OCHOBaHWM OOIIIETO MpaBa: OHO HE MOXKET
OBbITh MPU3HAHO HU B COOTBETCTBUU C 3aKOHOM
o 6ankpoTtcTBe 1986 roma (mockonabKy P® He cTpaHa

8 [lynkmot 94— 104 Ilocmanogaenus.
? [lynkmot 24—25, 100 Ilocmarnoénenus.
9 [Tynkmeot 22-23 [locmarnoeéaenus.

obiiero mpasa), HU corjacHo IlojoxXeHUsIM
O TpaHCrpaHUYHO# HecocTositeabHOCTH 2006
roga (IMOCKOJIbKY IIEHTP OCHOBHBIX WHTE-
pecoB bemxamoBa Haxomutcsa He B Poccum)'®.

B cBg3u ¢ aTMM cyn aneJuIsIMOHHOMI
MHCTAHIIMM OTKAa3aJl B yIOBJIECTBOPEHUM KAJIOObI
r-xu KupeeBoii, OTKIOHUB TOBOAbI €€ MpeacTa-
BUTEJICl 0 HEOOXOAUMOCTHU YBaXKEHUS TIPUHIIUIIA
MOIUGDUIMPOBAHHOTO (CMSTYEHHOTO) YHMBEpP-
caJiu3dMa TPaHCTPAaHUYHOM HECOCTOATeIbHOCTH
M OKa3aHUS CONCUCTBUSI MHOCTPAHHOMY CYIy
B IOCTMXKEHUM OCHOBHOW IIeJM OaHKPOTCTBA —
YIOBJIETBOPEHUST TpeOOBaHMT KpeIUuTOpoB'2. OMHAKO
CYAbY YKa3aJli, YTO KPEAUTOPHI JOKHUKA BIIpaBe
BO30yauTh MpoTuB bemxkamMoBa aeno o 0aHKPOT-
CTBE Ha TeppuTopuu BelnkoOpUTaHUU, YTOOLI
J00paThCsI 10 €r0 HeABYKUMBIX aKTUBOB B AHTTUN 2.

C TakyM BBIBOJAOM COIJIaCUJIMCh HE BCe.
JIOCTOMOYTEHHBIN * CyIbst APHOJIB BBIpa3Hi 0co00e
MHEHME, YCOMHUBIIKUCH B TOM, UTO aHTJIMMCKUI Cy/I
HEe MOXET OKa3aTb MHOCTPAaHHOMY YITpaBJIsSIONIeMY
coneiicTBrEe B 00pallleHUU B3bICKAHWSI Ha MECTHYIO
HEABUKMMOCTh MOJDKHMKA'S. OH TaKxXe CKell-
TUYECKU OTHECCS K JOMYIICHUIO IBYMS APYTUMU
CYIbsIMU TaKOW BO3MOXHOCTHU, KaK BO30YXIeHHE
aHIIMACKOro 0aHKPOTCTBA, B CJIydae €CJIv B paMKax
MPU3HAHUST MHOCTPAHHOTO OAHKPOTCTBA MOJIY-
YUTh AOCTYI K aKTUBaM JOJKHUKA HE TTOJTYYUTCSI.
Cyabss OTMETWMJI, YTO TaKoe IOTylleHue OyaeT
O3HayaTh ITIOJHBIM OTXOA OT YHHUBepcaauzMa,
KOTOPBI MpUBEAET K KOHKYPEHIIMU JBYX OCHOBHBIX
0aHKPOTCTB, 1 100ABUJI, UYTO «ONbIIN MENCOYHAPOOHBIX
OaHKpomcme U HenaamedxncecnocoOHoCmu Kophno-
pauuil 8 3noxy yuppossvix mexHor02Uil NoKasvleaem,
Ymo paccmampueams aHeAuiickoe 3aKoH00amensb-
cmeo 0 bamkpomcmee U HenaamedxicecnocooHocmu

' [Todpobree 0 moduguyuposannom ynueepcaiuzme cm., Hanpumep: Walters A. Modified Universalisms & the Role of Local
Legal Culture in the Making of Cross-Border Insolvency Law, 93 AM. BANKR. L.J. 47, 78 (2019), URL: http://irep.ntu.

ac.uk/id/eprint/33436/7/9725 a963 Walters.pdf.
2 [Tynkm 101 [locmanoenenus.
B [Tynkmot §9—93, 103 Ilocmanoeaenus.

M 3decy: «docmonoumenHblil> — mumya, npuceausaemvlii ¢ Beaurxoopumanuu. — [Ipum. peo.

5 [Tynkmut 109— 129 Ilocmarnogaenus.
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Kax omaoenvHbulll “ocmpos” bydem u NA0OXOU NOAU-
MUKOU, U HepabomocnocoOHOU npaAKmuKoi»'°,

Ho, MOCKOJIBKY  CyAbst  ApPHOJIBI
oKasaJicsI B MEHBIIMHCTBE, CYI aleJUIsaiIu-
OHHOW WHCTAaHLOMMW OTHajJ IPeaIIOUYTeHUE
NpaBUJy HEIBUXMMOCTH OOIIEro mpasa,
a He MoIU(GUIMPOBAHHOMY YHHBEpPCAJIMU3MY.

Bo3MO>KHOCTb MIHULIMMPOBaHUSA
napasuiesibHoro 6aHKpoOTCTBa
B AHIUK

C yyeTOoM WU3JI0XKEHHOTO BHIIIE MHTEpPECHA
TakKe TO3ULUS ANeNISIIMOHHOTO cyda, Kaca-
JOLIAsICST BO3MOXKHOCTU BO30YXKIEHUSI Itapajl-
JIEIBHOTO aHTJIMMCKOTIO OAaHKPOTCTBA HOKHHUKA
NpY HAJUYUU B €ro OTHOIIEHWM POCCHUICKOTO
O0ankpotcTtBa. Cya OTMETUJI, 4TO B OOIIEM TIpaBe
HET 3ampeTa Ha KOHKYPEHLIUIO e 0 0aHKpoTcTBe ',

BMmecte ¢ TeM cyn oOpaTuiicsd K aHaau3y
nena banka BTB nportus Jlantesa'®. B atom aene
cyabst bepToH Ha OCHOBe 3aKJIIOUEHMS BKCIepTa
0 POCCUIICKOMY MpaBy yKa3aj, YTO B COOTBET-
CTBUM C POCCUMCKHAM IIPABOM KPEIUTOP HE MOXKET
BO30YIUTh B AHIJIMM €0 0 OAHKPOTCTBE TOKHUKA
IpHU HAJINYUM TeKyllero 6aHkporcTsa B Poccun,
B paMKax KOTOPOT'O KPEeIUTOP BKIIFOUMII CBOU TPEOO-
BaHMSI B peecTp. Takue KpeAuTOpPhl MOTYT pean30-
BBIBaTb CBOU IIpaBa TOJBKO B paMKaX POCCHUIICKOTO
Jejia 0 0aHKPOTCTBE, OHAKO UM 3aMpelleHbl JTI00bIe
JIEVICTBUS 110 B3BICKAHWIO BKJIFOUCHHOI'O B PEECTP
JIoJITa B APYTUX OPUCIUKIINSIX, B TOM YUCJIE ITyTeM
nojadyy 3asiBIeHUSI O OaHKPOTCTBE TOJIKHUKA
VI WHULIMMPOBAHUSI CAMOCTOSITEIbHBIX MCKOB
B COOCTBEeHHOM WHHTepece. MX KOJIJIEKTUBHBIC
MHTEPECHl IIpeacTaBisieT (GUHAHCOBBIM yIpaB-
JISTIOIINI, KOTOPBIM BIIpaBe MOIaTh 3asiBJICHUE
O TIPU3HAHUH POCCHUICKOTO OAHKPOTCTBA U CBOMX

16 [Tynkm 128 Hlocmarnoeénenus.
7 [Tynkm 90 I[locmarnosaenus.
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MOJITHOMOYUI B AHIIMU Ha ocHOBaHUM TTojtoxkeHui
0 TpaHCTpaHUYHOU HecocTosTebHOoCTH 2006 Tomal.

Camoe MHTepecHOe, Ha Halll B3TJIS, 3aKJII0-
yaeTcsd B TOM, KakK cyabsi Hblom mo peny r-Ha
bemxamoBa oTHeccs K MO3UIUU Cynbu bepToHa
B 1esie r-Ha JlanreBa. DToMy BOIIPOCY CyJ TTOCBSITII
HECKOJIbKO ITYHKTOB, B OTHOM W3 KOTOPBIX CMOJIE-
JIMpoBaJl Takylo cutyauuto: «Eciau Ol B AHIIIMuM
npoTuB I'-Ha bemkamMoBa ObLIO MOJAHO 3asiB-
JIeHue o OaHKPOTCTBE KPEIUTOPOM, KOTOPBIN
B POCCHMMCKOM OaHKPOTCTBE YIOBJIETBOPEHUS
TpeOOBaHUI €llle HE MOJIYyJYWJI, U TP 3TOM I-XKa
KupeeBa He Morjia ObI MPU3HATH CBOU MTOJTHOMOYMS
Ha ocHoBaHuM [losokeHUil O TpaHCTpaHUYHOM
HECOCTOSITEIBHOCTH, a CJieAoBaTeIbHO, 3(hdek-
TUBHO peaqn30BaTh CBOW ITOJJHOMOYHUS B TOM
qyyciie Mo MoJyYeHUIo 31aHuii Ha benrpeiiB-ckeep,
cyd Obl paccmompen 6onpoc 0 HAAUMUU NPEnsan-
cmeuil 041 Kpedumopa nooasames maxoe 3aseaeHue
0 napanneabHom 6aHKpomcmee 8 AHeauu Ha OCHO-
6AHUU MHEHUS IKCNePMO8 N0 POCCUUCKOMY npagy»*.

MBI monaraeM, 4To TakKUM OOpa3oM CyIbs
Hpron monbITangcss CMIT4UTh KECTKOCTh TTOAX0/1a,
copMyIMpoOBaHHOTO Ccyabeil bepToHOM B nene
banka BTb npotus JlanTeBa, 1 HaMeTUJI UCKJTIO-
YeHUsI, MPU KOTOPBIX IMOAXOH Cyabu bepToHa
HE JOJIKeH MNPUMEHSThCS, yKa3aB, UTO TaKoe
WCKJIIOUEHME MOJKHO MOATBEPXKAAThbCS MO3U-
ueil sKcrepra MO POCCHUUCKOMY MpaBy.

BbiBoabl

Takum oOpa3oM, Ha OCHOBE TMoOCTa-
HOBJICHUS Cyna amneIsSlUOHHON WHCTaAaHIIUU
no geny KwupeeBoit mnpotruB bemxamoBa
MOXHO cJaejdaTh JBa OCHOBHBIX BBIBOJA:

INpaBuio HEABUKUMOCTU MOXKET CTaTh €Ille
OJTHUM WHCTPYMEHTOM JIOJDKHUKOB MPOTUB 00pa-
IIEHUS B3bICKAHUSI HAa UX HEABWXKUMBIE aKTUBBI
Ha Tepputopun BenukoOputanum. OcCoOEHHO

18 PJSC VTB Bank v Laptev [2020] EWHC 321 (Ch). URL: https.//www.bailii.org/cgi-bin/format.cgi ?doc=/ew/cases,
EWHC/Ch/2020/321.html&query=(PJSC)+AND+(VTB)+AND+(Bank)+AND+(v)+AND+(Laptev) +AND+(.2020.) +A

ND+(EWHC)+AND+(321)+AND+((Ch)).
Y [Tynkmot 13, 62—64 deaa PISC VTB Bank v Laptev.
20 [Tynkmot 91, 93, 103 [Tocmanosnenus.
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9TO TIPAaBUJIO aKTyaJdbHO IJISI Te€X POCCUMCKHUX
JMOJDKHUKOB-0AaHKPOTOB, KOTOPbIE JaBHO TTOKU-
Hyau Poccuio u crmocoOHBbI 10Ka3aTh, YTO LIEHTP
WX MHTEPECOB HAXOIUTCSI B APYroOil IOPUCIUKIINU,

Boripoc 0 momycTUMOCTH MHUIIMUPOBAHUS
KPEAUTOPOM, BKIIOUMBIIUM CBOU TPeOOBAHUS
B POCCUICKOM JeJie 0 OAHKPOTCTBE, Mapaliedb-
HOTO OaHKPOTCTBa AOJKHHKA (a4 BO3MOXHO,
U JIPpYIrux CaAMOCTOSTEJbHBIX JEUCTBUN
Mo B3bICKaHUWIO jgoJira) B BeiukoOputaHuu
He pelleH OKOHYaTeJbHO. MBI mojaraem,
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4TO TMOAXOJ AaHTIAMMCKMX Cyaeill oKaxkeTcs
u3oupaTeabHbIM: CyAbU OYAYT OLIEHUBATH
JOMYCTUMOCTh KOHKYpPEHLIMU OaHKPOTCTB
B 3aBUCHUMOCTU OT BO3MOXHOCTU MOJYyUYCHUS
KpeauTopamMu AOCTyna K akKTUBaM JOJIXKHUKA
B paMKax MpU3HAaHUS MHOCTPAHHOIo OAHKPOT-
ctBa. Eciniu nmpu3HaHue MHOCTPAHHOIO OAHKPOT-
CTBa TaKOM OOCTYIl He O00eCHeYyuT, TO WHOTO
crioco0a 3aluTHl MpaB KPEeIUTOPOB, KpOMeE
BO30YXIEeHUsS mNapaJjieIbHOU MNpoLeayphl
0aHKpPOTCTBA B AHIJIMU, ITPOCTO HE OCTAHETCH.
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NEJTIO IANTEBA, U1 noaAxoAbl
AHITTMNCKUX CYAOB K PACCMOTPEHMIO
TPEBOBAHUN POCCUUCKUX
KPEAUTOPOB O BO3BY)>XAEHUU
OTAEJ/IbHOIO BAHKPOTCTBA

HA TEPPUTOPUU BEJINMKOBPUTAHUU

[ AnekcaHopa lepacumosa
pyKogoOumesib NPoeKmos 8 ob1acmu paspewieHusi cnopos,
«®BK lMpaso»

ponosxatoiasicss 6osiee aByx JeT nmanaemuss COVID-19 okasbiBaeT
3HAYNUTEJIbHOE BIMSHIE Ha MUPOBYIO 3KOHOMUKY. Kak ciemyer u3 oTuera

Euler Hermes', pe3ynbraTroM NpyUHSATHUSI CEPbE3HBIX MEP TOCYIapCTBEHHOM
MOJIep>KKM OM3Heca U OrpaHMYEHUIA Ha BO30YKIeHME TTpoLeayp 0aHKPOT-

CTBa CTaJI0 YBEeJIMUYEHNE TTI00aJIBHOTO MHACKCA HECOCTOSITEIbHOCTH, 3HaUeHE KOTO-
poro, TI0 IIPOTrHo3aM 3Kc1epToB, B 2022 roxy BeIpacTeT Ha 15% (B 2018 romy — 11%).
I1pu aToM Ha doHe ymMeHbIIeHU TToKa3arenaeii 2020—2021 romos (—12 1 —6%
COOTBETCTBEHHO) JTaHHBII CKAYOK BBEPX MOXKET CTaTh OCOOEHHO OILIYTUMBIM.
OIHOBPEMEHHO C MOBBIIIEHWEM 4YMCJIa CIIOPOB O HECOCTOSITEJILHOCTU
(6ankpotcTBe)? B Poccuy TakKe MOCTENTEHHO HaMeJyaeTcsl TPEHI Ha yBeJIUYeHUe
TpaHCTPAaHUYHBIX OAHKPOTCTB, KOTOPHIE CTAJIM HOBOI peajJbHOCTBIO B CBSI3U
C POCTOM BO3MOXKHOCTEI 0aHKOB M MHBIX KPYITHBIX KPEIUTOPOB B YAaCTH PO3bICKA
aKTUBOB 3a pyOekoM M oOpalleHus Ha HUX B3bIcKaHMsI. OcoOyI0 CIIOXKHOCTH
B BEIEHUU TaKMX ANl IIPEICTaBIISICT OTCYTCTBME 3aKOHOIATEIbHOTO pEery-
JIMPOBAaHMUsS TPAaHCTPAHWMYHOro OAHKPOTCTBAa M OTKa3 OT NMpuHsATUS Poccueit
TunoBoro 3akoHa NOHCHUTPAJI o TpaHCrpaHMYHOM HECOCTOSITEJILHOCTHU.
BBenenue npouenyp HECOCTOSTEIbHOCTH (GaHKkpoTCcTBA)

B OTHOIIEHMM OOJDKHUKA TakKKe MOXKET OKasaTh 3HAUYWTEIILHOE BIIUSTHUE
Ha MWCHOJHEHWE apOMTpaXHBIX COTJalleHWil, IIPOJOJIKEHUE apOou-
TpaXXHBIX IIPOIIECCOB W MCIIOJHEHMWE apOUTpaKHBIX peEIIeHUMN.
Kak orMeuaeTcst B oT4yeTe, MOATOTOBICHHOM MeXAyHapoaIHOI accolna-
nueii opuctoB (IBA Toolkit on Insolvency and Arbitration)®, maxke B ToM ciydae,
KOTJ[a HaIlMOHAIBHBIE IOPUCIAUKIINKA HE 3alperiaT MPOI0DKEHHE apOuTPpakHOTO
paszOuparenscTBa, MPUBEIECHUE B NCIIOJHEHNE apOUTPaKHBIX PEIIeHnH, KaK MPaBwiIo,

"URL: https.//www.eulerhermes.com/en_global/news-insights/economic-insights/insolven-
cies-well-be-back.html.

2 [lokazamens npupocma 2100a1vbH020 uHOekca Hecocmosmensiocmu Ha 2022 200 cocmagasem 12%.
3 URL: https.//www.ibanet.org/LPD/Dispute_Resolution_Section/Arbitration/toolkit-arbitration-insolvency.
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OCYUIECTBJISIETCS 4Ye€pe3 €JUHBbIA  KOJJIEK-
TUBHBIH TPOIMECC O HECOCTOSITEIBHOCTH®.
B OonpmuHCTBE MOPUCAUKIWN maHHAs Mepa
CIYy’KUT 0a30BOil rapaHTHEW NpaB WHBIX Kpeau-
TOPOB JOJIKHHUKA, KOTOPHbIC HEC ABISIJIINCH
CTOPpOHaAMH apOUTpakxHOTrO pa3dupaTenabCcTBa.

AHannu3 NpPaKTUKU IPUMEHEHUs] 3aKOHOJa-
TEJIbBCTBA O TpaHCIpaHUYHOM 6aHKpOTCTBe Ba>XCH
JJIA TUTAaHUPOBAHUA MpOUCAYp NPUBECACHUA B UCIIOJI-
HEHHE WHOCTPAHHBIX apOUTPAKHBIX PEIICHUH B OTHO-
MICHUN HECOCTOATCIBHOTO AOJI’KHHUKA. B JaCTHOCTH,
B IOPHUIAYECKOM COOOIIECTBE MIUPOKO OOCYKIATOCH
pPacCMOTPEHHOE JIOHJOHCKHM BBICOKHM Cya0M
npaBocyaus aeino mno ucky I[TAO «BTBb baukx»
(manee — ©Oanmk) k Bameputo BmamucmaBoBuay
JlanteBy (pemenue ot 26 ¢eBpans 2020 roma).

B 2007—2017 romax B. B. JlanTeB sBisiics
Npe3nJTEHTOM  MNPOMBIIIJIEHHONW  TPYMITHI
«IeHepanusi», kpynHeiimero B Poccum mpowus-
BOAUTENSI HedTerazoBoro OypoBOro oo6opy-
noBaHus. B obOecredyeHue TI0 KPEAUTHBIM
noroopam III' «Ienepanus» B. B. Jlantes
BbIIAJl JIMYHOE TIOPYYUTEIHCTBO B IIOJb3Y
O0anka. IIpuMeHMMBIM TIpaBOM II0 JOTOBODPY
MOPYYUTEJIbCTBA OBUIO POCCUIMCKOE MpaBo.

B cBs3u ¢ Bo3OyxneHueMm B Poccun mpoiiecca
0 HecocTodTeabHOCTU (O0aHKpoTrcTBe) IIT
«IeHepaius» 6aHk 3asBuia K B. B. JlanteBy Tpe6o-
BaHMs MO JOTOBOPY MOPYYUTEIHCTBA HAa CYyMMY
nopsiika 25 MJIH (PyHTOB CTEPJMHIOB. 15 WIOHS
2017 roma ObLJIO BO30YXKIEHO JUUYHOE OAHKPOTCTBO
B. B. JIanteBa. 30 aBrycta 2017 roga TpeboBaHUs
0aHKa BKJIIOUWIW B peecTp TpeOOBaHUU Kpeau-
TOPOB B paMKaxX JAaHHOTO JUYHOTO OAHKPOTCTBA.

28 centsi6ps 2018 roma Bciaenm 3a obsi3a-
TeJIbHBIM TpeOOBaHUEM JoJira 6aHK OOpaTHJICS
B JIOHAOHCKMU BbicokUii cym TpaBocyaus
C 3asBJI€HHUEM O BO30OYXIEHUU TMPOLEIYPHI
baHkpoTrcTBa B oTHoueHuu B. B. Jlantesa
Ha TeppuTopuu AHIIUU U Yaibca. B ocHoBaHMe
TpeOoBaHUsI OaHKa OBLT MOJIOXEH TOT Xe TOJT
I10 IOTOBOPY MOPYYUTENHCTBA, KOTOPBIA YK€ BXOIMIT
B POCCHICKMII peecTp TpeOOBaHUIT KPEIUTOPOB.

4 Explanatory report, 023, Q25.

B pamkax paccmoTpeHus 3agBieHUs OaHKa

CyI BBIIEIWJI TpU BOIpoca A1 aHajJIu3a:
* O IIPUMEHUMOM TIpaBe;

* 0 HaJIWYUU IOPUCAUKLUU IJII OTKPBITUS

OTJIEJILHOTO Jiejla 0 OaHKPOTCTBE MO 3asIB-

JIECHUIO KpEeauTopa, YXe BKIIOYEHHOTO

B POCCUNMCKUI peecTp TpeOOBaAHUI;

* o Hanmuuuu y B. B. JlanTeBa MecTa XuUTeJb-

CTBa Ha TEPPUTOPUU AHIIUU U YdJbca.

HenocpenctBeHHOE OTHOIIEHUE

K TeMe HacToslleil cTaTbu UMEeT OTBeT

Ha BTOpOI BOMNpOC, OJHAKO BBUIY HX TECHON

B3aMMOCBSI3M Mbl KpPaTKO pacCMOTPUM BCeE.

Bonpoc o npyumeHuMoM npase

JaHHBIT TTYHKT B paccMaTpuBaeMoOM Jejie ObLI
KJIFOUEBBIM, TTOCKOJIBKY TPUMEHUMOE TIPABO TUKTYET
BBIOOD HOPM, Ha OCHOBaHWUM KOTOPBIX peIlaeTcs
BOIIPOC O BO3MOXHOCTH MOAAYN OTJETbHBIM KPEau-
TOPOM 3asIBJIEHUSI O BO30YXIEHWUU MPOLEAYPHI
0aHKpPOTCTBA HAa TEPPUTOPUU AHIJIIMM U YaJbca.

Cyn ucxoIui U3 TOro, 4TO BBEJAEHUE IMPOolie-
Iypbl OAHKPOTCTBA W OOBSIBIEHUE MOPATOPUS
Ha 3asiBJieHHe TpeOOoBaHUII BHE JaHHOW Mpolie-
Iypbl TOPOXIAeT OAHOBPEMEHHO IpPOIECcCy-
aJbHbIE Y MaTepUAIbHBIE TTPABOBBIE TTOCIEACTBUSI.
B To BpeMs Kak TmpoleccyalibHble BOMPOCHI
MOAYUHSIOTCSI MpOlleCCYaIbHOMY TIpaBy cyjAa
(lex fori), ™MaTepualbHblE pPETYIUPYIOTCSI
3aKOHOM, MIPUMEHUMBIM K CYIIIECTBY OTHOIICHUS
(lex causae). PykoBoACTBYsICh TOAI. «C» TI. 1 cT. 12
PernamenTa «Pum I»°, cormacuo kotopomy croco0Obt
HpaBOBOﬁ 3allUThl OTHOCATCA K MaTCpHaIbHBIM
BONpOCAaM U PEryIUPYIOTCS IIPaBOM, NPUMEHUMBIM
K JIOTOBOPY, M YYWTHIBasi, 4TO CTOPOHBI BBHIOpan
poccuHiickoe MpaBo B KayecTBE MpaBa, MPUMEHHMOTO
K JIOrOBOPY IOPYYMUTEIBCTBA, CY[ IPHUILET K BBIBOLY
0 HEOOXOUMOCTH MPUMEHEHHUSI POCCUKCKOTO TIpaBa.
Kax cnepctBue, Ipu pelieHUH BOMPOCa O BO3MOXK-
HOCTH OTKDPBITHS OAHKpPOTCTBAa Ha TEPPUTOPHUHU
AHrmuu u Ysnbca Mo 3asgBICHUIO KPEeAUTOopa Cyl
PYKOBOJICTBOBAJICSI HOPMaMH POCCHICKOTO IpaBa.

S URL: http://www.bailii.org/ew/cases/EWHC/Ch/2020/321.html.

¢ Regulation (EC) Ne 593/2008 of the European Parliament and of the council of 17 June 2008 on the law applicable to

contractual obligations (Rome I).
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Bonpoc o Haamunmn y cyna
NMOJIHOMOYMU OTKPbITb
OTAe/IbHOE AEJI0 O
GaHKpPOTCTBE MO 3asBJ/IEHUIO
KpeauTopa, y>Ke BK/I'OYEHHOro
B POCCUUCKUN peecTp
TpeboBaHUMN

Crenyer OTMETHTB, YTO BOIPOCHI TPAHCTPAHUYHOTO
0aHKpOTCTBA B POCCHICKOM 3aKOHOJATEIbCTBE
OCTAIOTCSI HEYypEeryJIHpOBaHHBIMU, a B CyneOHOH
MPaKTHUKE /10 HACTOAIIETO BPEMEHHW HE BBIpabOTaH
SIUHBIN TMOAX0M. AHTITUUCKHI Cyd OBLT BBIHYXICH
00paTUThCS K 3aKIIOYEHHSM DKCIIEPTOB CTOPOH,
KOTOpBIE B OTCYTCTBHE C(HOPMHUPOBABIIETOCS
MoAX0Ja HOCHUIHM CYOBEKTHBHBIN  XapakTep.

B wactHOCTH, >KCHEpTHl TpEACTAaBUIN JBa
abTepHATUBHBIX BapHMaHTa. ODKCIEPT OTBETYMKA
(B. B. JlanreBa) 3asBui, 4TO BKJIIOYeHHE TpebO-
BaHUN B POCCHUUMCKHUM peecTp TpeOOBaHWU TpaB
KPEAUTOPOB — E€IMHCTBEHHOE CPEJCTBO IPABOBOU
3alIMTBl U BO3OYXKIEHHE 3apyOeXHOro OaHKpOT-
cTBa OyJeT MPOTHBOPEUNUTH POCCHUCKOMY 3aKOHY
0 GamkporcTBe’. B 000CHOBaHME MAaHHOW MO3HUIIMH
OH CCBUIAJICS HA MPAKTUKY MO BHYTPEHHUM CIIOpaM,
KOTOpasi 3alpemiaer 3asBIeHHE BHYTPEHHUX
TpeOoBaHMII BHE paMoOK Jefa O OaHKPOTCTBE.

Oxcnept ucrna (6aHka), HAIPOTHB, YKa3bIBaa,
YTO POCCHUICKOE 3aKOHOJATEIbCTBO HAIPIMYIO
HE 3amperniaeT Bo30yK/IeHne OTAeNbHBIX €T 0 OaHKPOT-
CTBE B OTHOIICHWH JOJDKHUKA 32 TIPEJeslaMi CTPaHBI,
a BOIIPOC O JOTTYCTHUMOCTH TAKOTO 3asBICHUS SBISIETCS
YacThIO0 IMyOJWYHOTO TOPSAKA, TPUMEHSS KOTOPBIN
HY>XKHO YYUTBHIBaTh JBa 0OCTOSTEIHCTBA: HAMEPEHUS
KpenuTopa (IeWCTBYEeT OH B JIMYHBIX WJIM KOJUICK-
TUBHBIX MHTEpPEcax) M JOOPOCOBECTHOCTH JAOKHHUKA
B YaCTH PACKPBHITUA B POCCHUCKOM OaHKPOTCTBE
nH(OpPMAIIMA O HAJWYWH aKTHBOB 3a pPyOeKoOM.
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IlpuHumas 1ONXOJ, MNPEAJTOKEHHBIM HKCIEPTOM
OTBETYHKA, CyJ OTMETHJI, YTO BBISICHEHHE HaMEPEeHUN
KpeauTopa Ha TpaKTUKE MOXKET BBI3BaTh 3HAYU-
TeNbHBIE CIOKHOCTH. CyIIecTBYeT PHUCK OTKPHITh
sSsuK [Tangopel, Korjga KakAabld U3 Ma)KOPUTapHbBIX
KpPEAUTOPOB, O0IIaAIOMMX JAOCTATOYHBIMU PECYp-
camu, OyJIeT MBITaTbCsl BO30YAUTH OTJENBHBIN MPOIEcC
BOTIPEKH OOIINM MHTEpECcaM YIaCTHHUKOB OaHKPOTCTBA.

Kak cnencteue, TOHJOHCKUM Cya crefiall BbIBOJ,
YTO 3asIBICHHBIN JOJT MO JOTOBOPY MOPYUYHUTEIHCTBA
TOJIBKO YCJIOBHO MPHUHAJJICKUT OAaHKY, HE SBIISETCS
MOJIC)KAIIAM OIUIATE TI0 CMbICTY o, «by 1. 2 ¢T. 267
aHIIMACKOTO 3aKoHa 0 HecocTosTebHOCTH 1986 rona®
1 He aeT 0aHKy BO3MOYKHOCTH BO30YAHWTH OTAEIHHOE
JIeJI0 0 OAHKPOTCTBE HA TEPPUTOPUU AHTINN U Y IIbCa.

Bwmecre ¢ Tem, 110 MHEHUIO CyJa, 3TO HE JIMIIAET
kpeautopoB B. B. JlanteBa BO3MOXHOCTH pa3bICKU-
BaTh aKTUBHI B AHIIMU U Y3JIbCce Yepe3 apOuTpax-
HOTO YIPaBIAIOLIETO B COOTBETCTBUU C JIUpEKTUBOM
0 TpaHcrpanmyHoM OankporcTBe 2006 Toma (SI
2006/1030). ApOuTpaKHbIN YIPABISIOIIUN MOKET
MOJIYYUTh B YMpaBICHHWE WIN ISl peajnu3amuu
aKTUBHI JIOJDKHUKA B BenmkoOputanuu, moaars 3asB-
JeHue o BO30yXKIeHNUH OaHKPOTCTBA B COOTBETCTBHH
C aHMIMMCKUM 3aKOHOJIaTEIbCTBOM O OaHKPOTCTBE
(ecnmm colOmropatoTca HEOOXOAMMEBIE TpPeOOBaHUSA).

Takum o6pazom, Beicokum cynom mpaBocyaus
c(OpMHUPOBaH MOIXOJ, COTTIACHO KOTOPOMY KPEIUTOPEI,
BKJIIOUCHHBIE B POCCHICKUN peecTp TpeOOBaHWH,
HE MOTYT BO30OYAUTH BTOPHYHOE OAaHKPOTCTBO HA TEPPH-
TOpUH AHTIIUU U Y3JIbCa MO TOMY K€ TpeOOBaHUIO.
[IpaBo OTKpBITHA 3apyOEKHOTO BTOPHYHOTO OAHKPOT-
CTBa MPUHAUICKUT apOUTPAKHOMY YTPABIIAIOIIEMY,
JNENCTBYIOIIIEMY B HWHTEpPEcax BCEX KPEeTUTOPOB.

OtMmetumMm, dto cT. 13 TunoBoro 3akoHa
IOHCHUTPAJI o TpaHCTpaHUYHOW HECOCTOATEIb-
HOCTH TIO3BOJISIET KPEIUTOpaM BO30YKJaTh JIEJI0
0 0aHKPOTCTBE B OTHOIICHHWH TpakJaHWHA B 3apy-
OexxHOU ropucaukiuu. Ho 310 HEe cHMMaeT Bompoca
O JIOIYCTUMOCTH 3asiBICHUSI O BO30YXXJICHUU Jeia
0 0aHKpOTCTBE, OCHOBAHHOTO Ha TPEOOBAHWHU Kpenu-
TOpa, KOTOPOE BKJIIOUEHO B PEecTp B APYroil CTpaHe.
ITo Bceit BUAMMOCTH, JaHHBIA BOMOPOC JOJKEH
paspemarbcsi KaXKIbIM TOCYAapCTBOM OTHEIBHO.

7 @edepanvuvtii 3ax0n om 26 okmsaopsa 2022 eooa Ne 127-D3 «O necocmosmenvHocmu (6ankpomemee)».
8 Insolvency Act 1986. URL: https.//www.legislation.gov.uk/ukpga/1986/45/contents.

January-February 2022 N21(31) | 33


https://www.legislation.gov.uk/ukpga/1986/45/contents

AHANIMTUKA | «BTB MPOTMB JIAMTEBA»: KNTFOYEBLIE BOMPOCHI

W3 pemenuss mo jgeny JlanTeBa TeM He MeHee
HE CJIEJIyeT, YTO aHIIIMHCKOEe MPaBO HE JIOMYCTHUIIO
Ob1 Takoro 3asiBiieHUs. COIJIACHO TEKCTY PEIICHUS,
MPEIATCTBUEM CTaJI0 MPUMEHEHHUE POCCHICKOTO Mpaga,
KOTOpOE TIPOOJIeMy OTAEIEHOTO OAHKPOTCTBA TpaXkia-
HUHA B 3apyOe)KHOM FOPUCIUKITIH HUKAK HE PETYIIHPYET.

Bonpoc o Haamumn mecTa
>XUTE/IbCTBa Ha TeppuUTopmnmn
AHIIMM n Yanbca

Henas BeIBoA 0 Hanuuuu y B. B. JlanteBa mecra
KUTEIHCTBA HA TEPPUTOPUU AHIINU U Y3JbCa, CYI
PYKOBOJICTBOBAJICSI UMEIOIIUMUCS TpereeHTaMu’
U ydea cleAylonue O0CTOATeNbCTBA: HAIUYHE
B COOCTBEHHOCTH HEJIBH)XHUMOCTH, OIJaTa CTOM-
MOCTH HEJIBUKHMOCTH M PEMOHTA, MEepEeUnCICHNE
JIGHET B IOJb3y OBIBIIEH CYNpPYyTH, MEPUOAUYECKUE
noe3nku B JIOHZOH, IpOBEeAEHNE BO BPEMS TaKUX
MOE3/I0K BpEMEHH C OBIBIIEH CyNpyroi W JETbMHU.

N xorst GaHK-KPEeAUTOp HE CMOT OTKPHITH
oTnenbHOe 0AHKPOTCTBO B oTHOIIeHUHU B. B. JlanTena

? Reynold Porter Chamberlain LLPv Khan [2017] BPIR 722.
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Ha TEPPUTOPUU AHINIMU U Y3JbCa, JaHHOE IPABO
coxpaHsieTcss y apOMTPakHOTO YIPaBISIONIETO,
JIEHCTBYIONMIET0 B MHTEpPEcax BCEX KPEIAUTOPOB.

Ilo cyTtu, cym momkeH OBUI pEemIuTh, Kyaa
CMECTHUTH 0ajaHC CHJ B TOJOOHBIX Aenax. Ha omHoi
gaire BECOB — MHTEPECHl OAHKOB M WHBIX KPYITHBIX
KPEIUTOPOB C MX BO3MOXXHOCTSIMH IIO PO3BICKY
aKTUBOB 3a pyOexxoM W OOpameHuio Ha HHUX
B3BICKAaHUS (M OTH ACUCTBUS HE BCETIA BBITIOJHSI-
I0TCSl B OOIIMX MHTEpecax KPeIuTOpOB), Ha APYron
— WHTEPECHI JOHKHUKOB, KOTOPbIE TTIOPOH HAMEPEHHO
CKPBIBAIOT CBOM 3apyOe)KHBIE aKTHBBI, COXpaHISA
WX BHE TMPOIEAYyPbl POCCHHCKOTO OaHKPOTCTBA
U yHIEMIsIi TEM CaMbIM WHTEPEChl KPEeAUTOPOB.

Haiigennsii cynom moaxoj, Ha Hall
B3TJISA[, HE SIBISETCS €JUHCTBEHHO BO3MOXKHBIM,
U B 3aBUCUMOCTH OT JeTajiell KaXXJoro Jeia
(BxiroueHnsi 16O HEBKIIOYEHHUS B POCCHUCKHUH
peecTp, HaJIU4MUs JOKa3aTelbCTB JE€UCTBUU
B HMHTEpecax BCeX KPEAUTOPOB U T.NI.) BBIBOJ
MOXeT OBITh M WHBIM. B TO ke BpeMs HpHUHSITHE
Poccueit TumoBoro 3akona FOHCUTPAJI mormo
Obl cmocoOcTBOBaTH Oo0see ObIicTpoMy W A dek-
TUBHOMY JOCTHI)KEHHIO HeoOxoammoro OaaHca.
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KPUMUHANTUCTUYECKUN AHANTU3
OAHHbIX NMPUN PACCJIEAOBAHUAX

BAHKPOTCTB

| KOpuii Tuxoznas

CSI Group

PaccnepoBaHus 6aHKPOTCTB:
3a/1a4M aHa/M3a AaHHbIX

pyU pacciaeloBaHUU OOCTOSTENbCTB
NOTeHUMAJIbHO TIpeAHaMepeHHBIX
0aHKpPOTCTB 4allle BCEro CcTaBsATCH
cliefylollre 3a0aun:

* BbIIBJIGHME MNYyTel BbIBOAA CPEICTB
U3 OpraHu3alu;

* aHanm3 nopTdesass KOHTPAreHTOB C 1EJIbIO
MoyrcKa Npru3HaKoB (UPM-OAHOIHEBOK U ahHuam-
POBaHHBIX OpraHU3alNii;

*  oOOHapyxeHHEe 0OCTOSITEIbCTB HEKOTOPBIX
CIENOK;

e ompedesieHUe Kpyra OTBETCTBEHHBIX JIUII,
aBTOPM30BABIIMX Ty WIK UHYIO OIepaLuIo;

* cOop MoKa3aTeabCTB, MOATBEPXKIAIOIIUX
HeInpaBOMEpHbBIE 1eHCTBUS U/WAU 3101 yMBbICE].

st peteHust TogOOHbBIX 3aa4 aHATUM3UPYETCS
BCS IOCTyNHas1 UH(opMalus, KOTOPYIO YCIOBHO
noapa3aensercsd Ha JBe OOJbIIME KaTerOpUuM:
CTPYKTypHpOBaHHas (MH(popMaLus, coaepxKalasics
B CHUCTeMax OyXTaJaTepCcKOro, yIpaBIeHYECKOTro
M MpoYero ydyera, KOTOPYIO MOKHO IMPEACTaBUTh
B TAOJIMYHOM, MAIIMHOYUTAEMOM BUJIE) U HECTPYK-
TypupoBaHHas (Tepernucka COTPYIHUKOB, JOKY-
MEHTBI B Pa3JIMYHBIX UX MPEACTaBICHUSIX, JaHHbBIE,

cmapuwiuli MeHeOMcep npakmuku eDiscovery,

Ananuz daumnvix, uru dama-aHarumuka, 6 nocieonee gpems uepaem 060AbULYIO
poab 6 eedenuu buzneca. Heyousumenvro, umo npu nposederHuu pacciedo8aHui
8 cghepe bankpomcemea nododHvle Memoobl UCHOAB3YIOMCS 6ce vauje. B oduem
cayuae paboma aHAAUMUKA 3AKAOHAEMC 8 OmEeme Ha NOCMABAeHHble neped HUM
gonpocul. Kpumunarucmuueckuii aHaau3 OAHHbIX He 16A1emcs UCKAHYeHUEeM.

coliepxKalrecs Ha paboumx yCcTpoicTBaX COTPY.I-
HUKOB WJIA B OOIIMX pabOUMX Mankax opraHu3alum).

I1pu HeGoABIIMX paccaeOBaHUIX ITOAOOHBIN
aHaAJIN3 MOXHO ITPOBECTH BPYYHYIO, HE MCITOJIb3YS
JIOTIOJTHUTEJIbHBIE MHCTPYMEHTHI. OOHaKO mazke
B TaKOM cCJIydae 3TO JeJI0 JTOCTaTOYHO TPYHO-
eMKoe, OCOOEHHO €eCJM y4ecThb BCE BO3pacTa-
IO 00beM HECTPYKTYPUPOBAHHBIX JTaHHBIX.

OToenbHO CTOUT OTMETHUTH,
yTOo MH(oOpMaLUs, ITOJydeHHass B XOJe Iog00-
HOTO aHajiu3a, MOXET OBITh IIpeIcTaBlIicHa
B BHUAEC BJICKTPOHHBIX JOKAa3aTEeJIbCTB B Cyde —
KakK MpU MEKXIYHApPOIHBIX apOUTpPasKHBIX pa30u-
paTenbCcTBax, Tak W IIpU pa3doupatesbcTBax B PO,

Jna pemeHUss o0O0O0O3HAYEHHBIX 3adad,
a TakxKe IJIs1 TToJydeHUs 0oJiee ObICTPBIX Pe3yib-
TaTOB CJIy:KaT pas3JIMYHbBIE CpEeICTBa aBTOMa-
TU3allMM, O KOTOPBIX MBI M IIOTOBOPUM HUKE.

AHanus
CTPYKTYPUPOBAHHbIX AaHHbIX

B KoHTEKCTE TIpOBeneHNST HE3aBUCUMEBIX pacclie-
JOBAaHUM OOCTOSITEILCTB MOTEHIINAJIBHO MpeIHa-
MEpPEHHBIX 0AHKPOTCTB IOJ aHAJIU30M CTPYKTY-
pUPOBAHHBIX JAaHHBIX 4Yallle BCETO NMOHUMAaETCs
aHaJim3 (GUHAHCOBOM MHMOPMALIMH, TOTYUYCHHOMN
U3 pas3jIMYHBIX YYETHBIX cucTeM. B TepByro
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ouepenb — U3 cucTeM (MHAHCOBOTO y4YeTa, KOTOpbIe
MO3BOJISIIOT OINPEAEIUTh HauboIee 3HAYUMMBbIX KOHTP-
areHTOB U MOTEHIMAJIbHbIE ITyTHU BBIBOAA CPEICTB.

JIJ1s1 9TOrO U3 CUCTEM OYXTaJITePCKOro yyera,
0aHK-KJIMEHTa W JIPYTUX CUCTEM BBITPYXKaeTCs
peJieBaHTHas MH(OpMaIIYs, a 3aTeM ITPOBEPSIETCS
MOJIHOTA U TOYHOCTb IMOJYYEeHHBIX AaHHBIX. [Tocie
9TOTO MOXHO MPUCTYNaTh HEMNOCPEACTBEHHO
K aHaJIM3Y, KOTOPBIN B OOJIBIIMHCTBE CyYaeB 3aKIII0-
yaeTcs B ()OPMMPOBAHUU BHIOOPOK UM TPYIITUPOBKE
JaHHBIX 1O 3aJaHHBIM KpuTepusMm. OgHaKo aHaIu3
CTPYKTYpUPOBAHHOI MH(MOPMALIMU MOXET BKITIOYATh
B ce0s 1 OoJiee CIOXKHBIE BUIBI — HallpuMep, UCCie-
JIoBaHUE pUCK-(PaKTOPOB, PUCK-OIIEHKA KOHTpa-
T€HTOB WJIM aHAJIN3 TeOMH(POPMAIITMOHHBIX CBEIEHUI.

CaMblif pacipocTpaHEHHBI BApUAHT — aHAJIU3
JICHEeXXHBIX ITOTOKOB B OpraHM3allui W BBISB-
JIEHV€ KOHTPareHTOB, MOJYYUBIINUX HAUOOJbIIIEE
KOJIMYECTBO BBIIJIAT 3a OMpEeIeJeHHBIN TEPUO/.
K sToMy MOXHO n100aBUTh MHMOPMALIUIO O TOM,
KTO W3 COTPYAHUKOB MCCJIeAyeMOW KOMITaHUU
3aHUMAJICS aBTOpMU3allMeil TaKUX BBITIAT, KOraa
9Ta aBTOpU3allvs Oblj1a OCyIleCTBAeHa U T.a. s
PUCK-OIIEHKM KOHTPareHTOB MOXHO MCITOJIb30BaTh
JMIaHHbBIE U3 OTKPBITHIX UCTOYHUKOB, B YaCTHOCTU
®enepanbHOIl HAJIOTOBOM ClIykObl. B 3aBuCHU-
MOCTU OT KOHKPETHOTO CjIy4yasi TOMyCTUMO TaKXke
HCTIOJIb30BaTh MH(MOpMAaIIO MPOGhUIISI KOHTpareHTa
(cBemeHUsI O PYKOBOJIMTEINSIX U COYUPEAUTEIISIX,
O JIMKBUJAILIMU IOPUANYECKOTO JUlla, O TUCKBa-
JTUGUIIMPOBAHHBIX JHMIAX M JIMIAX, KOTOPBIM
3aMpenieHo 3aHUMaTh PYKOBOASIIME TOJDKHOCTU
B CyIeOHOM IOpsaKe), JaHHbIE O (PUHAHCOBOM
COCTOSSHUM KOMITaHUM-KOHTpareHta U TMp.

AHanu3 CTPYKTYPUPOBAHHBIX JaHHBIX
SIBJISIETCSI CaMbIM pacIpOCTPaAaHEHHBIM BUIOM
aHaiau3a WH@GopMauuu WU, CJIeA0BaTEIbHO,
caMbIM pa3BUTHIM. [lJIs1 ero MmpoBeaeHUS CyIlle-
CTBYIOT KaK MHCTPYMEHTBI OOIIIETO MPUMEHEeHUS
(HauuHasi ot Microsoft Excel u 3akaHuyuBas
MNPOJABUHYTBIMU CHUCTEMaMM aHaju3a OOJIbIINX
00bEMOB TaHHBIX), TaK U CHELUaTU3NPOBAHHLIE.

ITpakTriKa moKa3bIBaeT, UYTO MPU pacciieJOBaHUU
MOTEHIIMAJbHO TMpeIHaAaMEePEHHBIX OaHKPOTCTB,
KaK TIpaBUJO, OrpaHWYMBAIOTCS aHaATU30M
CTPYKTYPUMPOBAHHBIX MaHHBIX. [Ipuyem camoit
MPOCTON €ro 4acThlo — aHaJIM30M (hPUHAHCOBOU
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n OyxranTepckoii mHpopmaiuu. [IpuumH TOMy
MHoecTBo. [lepBast 1 rmaBHas 3aKJI04aeTCs B TOM,
YTO Pe3yJIbTaThl TPeOYETCs MOTYUYUTh B MAKCUMAJIbHO
cXaTble CPOKHM U B paMKax OrpaHUYEHHOTO OIOKeTa.
Kpome Toro, COTpymHMKM UCCIeIyeMO OpraHu-
3alMM MOTYT OKa3aTh CEPbE3HOE MTPOTUBONEIICTBHIE,
M TaJIeKo He Bcs MHbopMalus OyaeT TOCTYITHOM.

AHanus
HEeCTPYKTYPUPOBAHHbIX
JaHHbIX

HecTpykTtypupoBaHHo#l cuuTaercssi MHGPOP-
Malus, He WMEMIIas YeTKO BbIPaXXeHHOU
CTPYKTYpPBI, TaOJUYHOTO TIpeACTaBICHUS
M He TIpelHa3HavYeHHas IS HeIOCPEACTBEHHOM
aBTOMAaTHU3MPOBAHHON OOpPabOTKM W aHaau3a.
K aToMy THMy OTHOCATCSI COOOIICHUS 3JIEKTPOHHOM
MOUTHI WJIM CUCTEM OOMEHa MITHOBEHHBIMHU COO0-
IIeHUSIMU (4YaThl), pa3IUudIHbIe JOKYMEHTHI (B TOM
Yuciie B OTCKAHUPOBAHHOM BMJIE MM Ha OYMasKHBIX
HOCHUTENSAX), Aayauo- UM  BUIACO3AIMCH.

HectpykTypupoBaHHbIE JaHHBIE MOTYT CIYXXUTh
MCTOYHUKOM IIEHHBIX CBEICHUI, Kacalolmuxcs
00CTOSITEILCTB OAHKPOTCTBA: MOPOU YCIOBUS
CIEJIOK 00CYXXKIal0TCsl BO BHYTPUKOPITIOPATUBHOM
Mepernucke, a OTCKaHMPOBAHHBIE JOTOBOPHI ¢ addu-
JIMPOBAHHBIMU KOHTpareHTaMu JiexaT B OOIei
CEeTeBOIl TarKe Ha KOPIOpaTUBHOM cepBepe.

Pyynass ob6paboTka Takoii WHGOpMaus
B paMKax pacciieIoBaHMs BOBMOXKHA, OTHAKO OOBIYHO
OHAa BBIIVISIAUT KakK MOUCK UTOJKM B CTOTE CEHa.
A yu4MTBIBasi OrpaHUYEHUsI IO CPOKaM U OIOIXKETY,
yalle BCEro pecypcoB Ha HeEe HE OCTaeTcs.

Tem He MeHee CYIIECTBYIOT CPEACTBA, MO3BO-
JISIIOIIIME YCKOPUTD (a ClIe0BaTeIbHO, YASIIEBUTD)
npoiiecc. B 3amanHoil mpakTUKe TakKue CpeacTBa
— eDiscovery/eReview — mpuMeHSIOTCSI JOBOJIBHO
yacTo. DTo HAOOp Mep U MHCTPYMEHTOB, MpeaHa-
3HAYEHHBIX IS aHAIM3a HeCTPYKTYPUPOBAHHBIX
MaHHBIX, KOTOpbIE ITOJY4YEeHBl M3 Pa3JIUUHBIX
UCTOYHUKOB. [1og00HBIE MHCTPYMEHTBI UCITOJIb-
3YIOTCSI HE TOJBKO MPU MPOBEACHUMN BHYTPEHHUX
M BHEIIHUX pACClIeIOBAHUI, HO W TIPU MOATO-
TOBKE OTBETOB Ha 3alpoChl pEryasTOPOB.



Cucrtembl eDiscovery MNO3BOJSIOT 3arpyxarhb
¥ COBMECTHO aHAJIM3UPOBATH C MX ITOMOIIBIO
OoJibllIiE OOBEMBI Pa3pO3HEHHBIX HECTPYKTY-
pupoBaHHBIX AaHHBIX. OHU Jal0OT BO3MOXHOCTh
OCYIIIECTBJISITh MOUCK MO KJIIOYEBBIM CJIOBaM,
colepKaliuMcs B TOKyMEHTax U/Uan CBSI3aHHBIX
C JOKyMEHTaMM MeTaJlaHHBIX, (UIbTPOBATH
U TPYIMIUPOBATh JOKYMEHTBI, MPOU3BOJIUTH MX
pa3MeTKy (TerupoBaHUE), COCTABJSATH OTYETHI.

Hampumep, B xome paccienoBaHUsI MOTEH-
IIMaJbHO TIpeJAHAMEPEHHOTro OaHKPOTCTBA
HEOOXOIMMO BBISICHUTh OOCTOSITEIbCTBA COBEP-
IIEHUS OTpPeNeIeHHBIX CAEIOK C HEKOTOPHIMU
KOHTpareHTaMu. JIjasg »Toro JaHHBIE U3 BCEX
WCTOYHUKOB, COAEPXKAIINX peJIeBAaHTHYIO MH(OP-
MaluIo, 3arpyxatorcs B ruatdopmy eDiscovery.

B xone mepBuUYHOIT 00pabOTKU BBITTOTHSI-
eTCsl U3BJIeUeHUEe, MHASK AU U AeAYTIMKAIIUS
ocMBbICJIeHHOTO TekcTa. Ha ciemyromumx aramax
MpUMEHsIETCsS] Habop KIIIOUYEBBIX CJOB IS TTOMCKA
BO BceM MaccuBe MHpopmauuu. B ciydae ycra-
HOBJICHUSI OOCTOSTENbCTB CHAEJIOK B3TO OYyayT
Ha3BaHUS M/UJIU PEKBU3UTHI KOHTPAreHTOB,
WMMeHa MOAINMCAHTOB W TIpOYMe KIIIoYeBbIe
cJIoBa, KOTOpPbIE MOTYT MOMOYb WIACHTUDUIIM-
poBaTh HYXXHbIC IOKYMEHTBI. 3aTeM HaliJlcHHBIC
cucteMoii ¢alabl, coaepxKalide KIIUYeBbIe
cloBa, MepemaloTcss aHaluTuKaM, KOTOphIe
OMpeaesoT, AeMCTBUTEIBHO U OHU OTHOCSTCS
K UWHTEPECYIIUM CcaeJKaM. AHaJOTWYHbBIN
aHaJau3 OCYyIIeCTBIIsIeTCsI M BHYTpu eDiscovery.

CoBpeMeHHbIe cucTeMbl eDiscovery Mo3BOISIOT
JOTIOJTHUTEIBHO YCKOPUTH IMPOIIECC C IMTOMOIIIBIO
aJITOPUTMOB MalllMHHOTO 0o0ydeHus. st 3TOrO
WCMOJb3YIOTCS MOAXOJbl YeJIOBEKO-MaIllMHHOTO
aHanuza (Technology Assisted Review, TAR).
AJITOPUTMBI MAIIMHHOTO OOY4YeHUSI TIPU3BaHbI
00JIETYUTh M YCKOPUTH padOTy aHaJIUTUKOB,
MPOCMATPUBAIOIINX JOKYMEHTHI, 00yJasch Ha Tex
(aiinax, KoTopble yXXe MPU3HaHbI peJIeBAHTHBIMU.

Kpome Toro, B xome mpoBeaeHUsI He3aBU-
CUMBIX paccie0BaHUil OYeHb MOJE3HON ObIBaeT
(GYHKIMOHAJIBHOCTh PACIIUPEHHON aHATWUTUKMU.
Hampumep, anropuTMbl U3BJICUEHUST UMEHOBAHHBIX
CYIITHOCTEN MOTYT OBITh MCITOJb30BaHbI ISl OMPE-
JIeJICHUST BCeX JIMII, OpraHu3anuii, CyMM U T.I.,
YIIOMUHAIOIIUXCS B aHAIM3UPYEMBIX JOKYMEHTAX.

Jlons HaliOeHHbIX pesesaHMHbIX 00KYMeHmMo8
6 3aeucuMocCmu om 3ampayeHHo20 epeMeHU
npu Ksaaccu4ecKkom nooxooe
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BpeMs ¢ Hayana npouecca
aHanm3a MHpopMauum
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Bpems ¢ Havana npouecca
aHanmnsa nHoopmaymm

JlomoJITHUTEIbHOE TIPEUMYIIECTBO CUCTEM
eDiscovery — BO3MOXHOCTb aBTOMAaTHU3alLIUU
mnpoliecca packpbITusi uHGopMauu. Hampumep,
C MOMOIIbI0O (DYHKILIMU aBTOMATUUYECKOIO pelaKTh-
pOBaHUS MOXKHO CKPBITh TIEpCOHAIbHbIE JaHHbIC
WJIW CBEAEHUS, COCTABJISIOIIME KOMMEPUYECKYIO
TallHy U He MpeAHa3HauyeHHbIC IJISI PACKPBITUS
B paMKax CyleOHOro paszouparesibCTBa, OCTAaBUB
TOJBLKO peJieBaHTHYIO MHMOpPMALINIO, OTHOCS-
LIyIOCSI HEeMocpeacTBeHHO K aeay. ITomoOHbIit
NoaXod TMO3BOJSIET 3HAUUTEJIbHO YCKOPUTH
npolecc NpeaoCcTaBIeHUs] MaTepruaaoB B paMKax
MEXAYHAPOAHBIX CYIeOHBIX pa3dupaTebCTB.

OTaenbHO CTOUT YIMOMSIHYTh 3aJa4yl KOMIIbIO-
TEPHOI KPUMUHATIMCTUKI, KOTOPbIE TOXE OTHOCSTCS
K aHaJIM3y HECTPYKTYPUPOBAHHON MHMOpPMALIMU.
B xone nmpoBeaeHns1 HE3aBUCUMBIX (DMHAHCOBBIX
paccienoBaHUil MOTYT BO3HUKHYTH COBEPIIEHHO
pa3Hble BONPOChHl — HANpUMEpP, KTO U3 COTPYA-
HUMKOB MCCJIeIyeMOil OpraHu3aliid OTBETCTBEHEH
32 aBTOPU3AIIMIO OIPENeIEeHHON TpaH3aKIIuU
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WJIM KaK OCYIIECTBIISIIICS TUIaTeX OMpeaeieHHOMY
KOHTpareHTy. B coBpemMeHHOM Mupe, rue padodas
KOMMYHUKAIIUsI BEAETCS B OCHOBHOM C ITOMOIIIBIO
9JIEKTPOHHBIX YCTPOMCTB, C OYE€Hb OOJIBIION
JloJieil BEpOSITHOCTU KOPIOPaTUBHBIC YCTPOMCTBA
cojiepxXaT Bcio MH@oOpMalioo, HeoOXOIUMYIO
JUTSI TIOJTyYEHMSI OTBETOB Ha TIOCTABJICHHBIE BOITPOCHI.

CoBMeLLEeHHbIN
aHa/U3 AaHHbIX

B psape ciayyaeB BO3HUKAeT HEOOXOAMMOCTH
B COBMECTHOM aHalauM3e KaK CTPYKTypUpPO-
BAaHHBIX, TaK U HECTPYKTYPUPOBAHHBIX JAHHBIX.
B 4yactHocTHM, KOTma HEOOXOJAMMO CBEPUTH
YCIOBUS, YKa3aHHBIE B JIOTOBOpPax MU MHBIX
JIOKYMEHTaX, ¢ MH(opMalmeil o riarexax, mojy-
YEeHHOW U3 CHUCTeM OyXxraJTepcKoro ydJeTa.

ITopoOHBIT aHaMM3 TakXe MOXET ObITh
BBITIOJIHEH B PyYHOM pexkuMe. OmHaKo Tpolece
MOXHO YCKOPUTb, WCIIOJb3ysI OIHOBpE-
MEHHO cucteMbl eDiscovery ¢ mpuMmeHeHUeM
CPE/ICTB pACIIMPEHHON aHAJIUTUKU U CUCTEMBI
JUIST  aHaJiM3a CTPYKTYPUMPOBAHHBIX JaHHBIX.

B cucreme eDiscovery mpousBoguTcsl U3BJIE-
YyeHMEe TaK Ha3bIBAEMbIX MMEHOBAHHBIX CYIIIHO-
cTeil — HarpuMep, HAaMMEHOBAHMSI KOHTPAreHTOB
U CYyMM, COAEPXKAIIMXCI B TOKYMeHTaxX. 3aTeM 3Ta
nHdoOpMalIMs BBITpyXaeTcs B BUAE TaOJUIHOTO
oTyeTa U CBepsIeTCs ¢ TaHHBIMU U3 YYETHBIX CUCTEM.

AHAJOTUYHBIK MOAXOJ  HCIOJb3yeTCs
U TS aHAJIM3a PUCKOB, CBSI3aHHBIX C JOTOBOPHBIMU
obsg3atenbcTBamMu. Ilocie 3arpy3ku 1OKYMEHTOB
B T1aTOpPMY TSI aHAIM3a BBITTOJHSIETCS TTOUCK
daitnoB, coaepxKalux (MJIW HE COAEpPKAIIUX)
omnpeneaeHHbIE JAOTOBOPHBIE ITYHKTBI, W3BJIC-
YyeHMe HAWMMEHOBAHUI M PEKBU3UTOB KOHTpa-
TEHTOB, a TAaKXKe CYMM, YKa3aHHBIX B TOKYMEHTAaX.
HToroBasi craTUCTUKA CITYKUT JUTSI KOJTUYECTBEHHOM
OLIEHKM MOTEHIIMAJbHBIX PUCKOB WU YOBITKOB
U JTOTOJHSIETCSI PUCK-aHAJIM30M KOHTPAreHTOB
Ha OCHOBE OTKPBITHIX AAHHBIX U (DUHAHCOBOU
WCTOPUEN B3aMMOJCUCTBUS C KOHTPAreHTOM.

B oOmem ciydyae COBMEIIEHHBIN aHaU3
CTPYKTYPUPOBAHHOW M HECTPYKTYPUPOBAHHON
MHAOPMAILIM MOXKET IIPUMEHSTHCS IJIST PEIIeHUS
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COBEPLIEHHO Pa3HbIX 3aJa4 — HE TOJLKO B LIEJIIX
MPOBEACHUS HE3aBUCUMBIX (PUHAHCOBBIX pacciie-
JTOBaHMI, HO M JUISI aHaIM3a (DUHAHCOBOTO COCTO-
JHUS KOMITAHUM WM YIIpaBJeHUsS pUCKaMMU.

Busyanusauusa u
npeacTaBseHNe pesy/bTaTos

B HeszaBUCHMBIX (PMHAHCOBBIX pacceToBaHUSIX
3a4acTyl0 OYEeHb Ba)XHO TPaBUJIbHOE ITpe.-
CTaBJICHUE TIOJYYEHHBIX pe3yJbTaToB. PDakThl,
KOTOpbIE CJOXHO BBIYJIEHUTb U3 OOBEMHBIX
TaOJMYHBIX JAHHBIX, CTAHOBSITCS OYEBUIHBIMU,
ecJIM MPOJIEMOHCTPUPOBATh UX B BUIIE IparKOB.

DTO Xe€ OTHOCUTCSI U K HECTPYKTYPHUPO-
BaHHBIM JaHHBIM. Takve JaHHBIE MOXHO BU3Y-
aJu3uMpoBaTh, HAllpuMep, B Bujae rpada cBs3eid,
OCHOBAHHOTO Ha WH@OpPMALIMU O TIeperucKe
MEXIy CYyObeKTaMM, WJIM BPEMEHHOM IIKaJIbI,
MOKa3bIBaloIIEe MOCAeI0BATeJIbHOCTh COOBITUI.

IMpaBuabHO TIOmMOOpaHHOE TIpenCTaBICHUE
JIAaHHBIX 3HAYUTEIBHO YIIPOIIAET UX BOCIPUSITHUE,
4YTO, B CBOIO OuYepeab, MO3BOJSIET 00jiee 4YETKO
000CHOBATH CBOIO MO3UILIMIO TIPU TTPEABSIBIECHUM STOM
vH(OpMalIMU B CyJe B KauyeCTBE J10Ka3aTeJbCTBA.

BMmecTo 3akn04eHus

B Hamreii mpakTukKe MBI IOCTOSTHHO pellaeM
3alauM, CBsI3aHHBIC C aHAJIM30M WHQOOpPMaLUU
IS PacCMOTPEHHs KOPIOPATUBHBIX CIIOPOB
M MpoBeAeHUsT pacciaenoBaHuil. O0beM JaHHbIX
— Oyab TO CTPYKTypuUpoOBaHHas1 (UHaHCOBas
nHboOpMallsg WJIM pPa3po3HEHHBLIC CBEACHUSI,
MOJIyUeHHBIC M3 pa3IMYHBIX WCTOYHUKOB, —
MOCTOSTHHO pacTeT, U UX 3G @EKTUBHBIN aHaIN3
CTAaHOBUTCS HEBO3MOXHBIM 0€3 WCII0JIb30-
BaHUS CIICIMAIM3UPOBAHHBIX WHCTPYMEHTOB
M aBTOMATU3UPOBAHHBIX CUCTEM. ABTOMATU3AIIUS
aHaJlm3a JaHHBIX TIPOCTO HeobOXoauma
JUTST OOECITeYeHMS TTPUHIIUIIA TTPOITOPIIMOHAIEHOCTH.

CoBpeMeHHBIE CpeACTBa aBTOMAaTU3alluU
AKTUBHO TIPUMEHSIIOTCST B OM3HEece, YCKOPSIST ITPOIIECC
MPUHSITUAS pEIICHUI U Iej1ast eTo OoJiee IMPO3PavHbBIM.
Bce Oospliiee yuncio KoMmaHui 3adefCTBYIOT
B CBOeli paboTe oOjilauHble pELIeHUSI, CUCTEMBbI



MOIEPXKKU TIPUHSITUS pElIEHU HA OCHOBE MCKYC-
CTBEHHOT'O MHTEJUIEKTA U CUCTEMbI aBTOMATU3AIIUH.

3avacTyio UCIOJb30BaHUE IMOJOOHBIX
CPEJICTB CWJIBHO YNPOIIAET U yAEHIEBsIeT Mpolece
paccienoBaHus. Hampumep, eciu B ucciaeayemMoi
OpraHu3alluyi MPUMEHSIIOTCS 00JIauHbIe PEIICHMUS
JIJIS1 0OOMEHA JIEKTPOHHO MOUTOM, C 0OUeHb OOJIbLION
JI0JIeil BEpOSTHOCTHU B 00JIAYHOM TTOYTOBOM CEPBEpE
yXe peanu3oBaHa (YHKIIMOHAIBHOCTH eDiscovery.

AHAJIOTUYHO U B cJiyyae ¢ JAPYTMMU CUCTE-
MamMu. Tak, ecaM B KOMIIAHUM YCTaHOBJIEHA

cucTeMa [JISI aBTOMAaTU3UPOBAHHOW pPUCK-0-
LEeHKM KOHTPareHTOB, B XOHE pacclieJOBaHUSI
JaHHBIE W3 Hee MOTYT OBITh M3BJICUYCHHI.

B uenom 3amaya mgo0oro OusHeca 3aKIIio-
JaeTcsl B YBEJIMUYESHUM TIPUOBUIA U COKpaIlleHUU
3aTpaT. I[lpo3payHble, TPAaMOTHO BBICTPOCHHBIC
MPOLIECCHI C UCITOJIb30BAHUEM CPEJICTB aBTOMATHU-
3al1M TTO3BOJISIIOT paboTaTh ropasno 3PdeKTUBHEE.
M ecim B opraHn3aliiy TaKKe TIPOLIECChl U Cpel-
CTBa OTCYTCTBYIOT, HEBOJIbHO BO3HMKAET BOIIPOC:
MOXKET OBIThb, PYKOBOJICTBY €CTh YTO CKPBHIBATh?
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OB30OP POCCUMCKOW CYAEBHOM
NMPAKTUKU MO BOMNPOCAM
APBUTPAXKA U TPAHCITPAHUYHbIX
CYOEBHbIX PA3BUPATEJIbCTB 3A
NEPBOE MNONYIOAME 2021 TOOA

abouag rpymnmna ApourpaxHoit Accolauuu
(PAA) NpeACTaBISIET oyepeaHou
BeIlyck O030pa poccuiickoil cyaedbHol
MMpaKTUKM 10 BoIpocaM apOuTpaxa

W TPpaHCTPAaHUYHBIX CyIeOHBIX pa30MpaTeIbCTB.
B oTtnnyune ot mpolLIBIX JIET, B 3TOT pa3 0030p
OXBaTbIBaeT ILIECTb MecsleB (MepBoe TMOayTroaue
2021 roga), a He TOJ; TaK JeJjia He YCIeBaloT yCTapeTh
1 BBI3BIBAIOT OOJIBIINI MHTEpeC y unTateein. Kpome
TOro, paboyas TpyIna pelinia BKIIOUYUTh B JOKY-
MEHT He Bce, a JIMIIb HauboJjiee MHTepPECHbIe Aea.
3aberas Bepel, OTMETUM DPsIl BbISIBUBLLIMXCS
TEHACHUMWI. ApOUTpaskHbIC CYIbl INPU3HABAIN
W NPUBOIWJIM B WCIOJHEHUE pEIICHUS apOu-
Tpaxkeit ipumepHo B 50% caydaeB. [loHsiTHee
U JIpyXKeCTBEHHee apOUTpaxkKy cTajia TpakTuKa,
CBSI3aHHAsl CO CIIOpaMU KOMITaHUI, KOTOPBIMU
BJaJeeT UIU KOTOpbIe KOHTPOJHUPYET Trocyaap-
CTBO. B ocCTalbHBIX Ciaydasix Cydbl KPUTHUYECKU
OTHOCWJIVICh K apOUTPakKHBIM PEIICHUSIM, B 4acT-
HOCTH II0 MOTHUBaM, CBSI3aHHBIM C OAHKPOTCTBOM
W HapyLIeHWEM IIpaB TPeTbHUX JUILl (KPeOAUTOPOB
JIIOJDKHUKA), MO0 MHBIM MOTMBAM HyOJIUYHOIO
MOpsiIKa, B 4YMCJIE KOTOPBIX OBLIM, Hampumep,
cyry0o TIoJIuTU4YeCKue (CIOpPhI IO MOBOAY MMYIIE-
ctBa B KpbIMy M MeXny KpbBIMCKUMHU IOPUIN-
YeCKUMHU JIMIIaMU) U OI0IKeTHO-(GUHAHCOBEIC
(mociaencTBus TPU3HAHUS peElIeHUIi, Kacalo-
muxcst TaprudoB Ha JIEKTPOIHEPTUIO B PETHOHE).
B cymax oOmieil OpUCOIMKIINU, KOTOPHBIE
paccMaTpuBalOT JaHHYIO KaTeropuio aen
B CiydasiX, KOrJa 3aMHTepPeCOBAaHHBIMU JIMIIAMU
SIBASTIIOTCSl (pUBUYECKUE JUlla B CIIopax 1Mo AejiaM,
HE CBSI3aHHBIM C OCYIIECTBJICHUEM ITpeAIIpUHUMA-
TEJIbCKOM UJIM MHOW SKOHOMUYECKOM AEITEIbHOCTH,
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cuTyanus xyxe. JleJa o mMpu3HaHUK U TIPUBEACHUN
B MCIIOJTHEHNE apOUTPaKHBIX PEIIeHUI B paccMa-
TPUBAaeMOM ITOJIYTOAVM TTPAKTUUESCKM HE BCTpeda-
JIOCh, 3aTO OBIJIM ITOTIBITKUA MPU3HAHUSI U TIPUBE-
JIEHUST B UCIIOJTHEHNE PEeIIeHUI TOCYIapCTBEHHBIX
cynoB. Bce onu noteprnenu Heymady. Cyabl ob1eit
IOPUCONKIINM CTAOMJILHO HE MPU3HAIOT PEIICHUS
CYIOB TeX TOCyIapcTB, ¢ KOTopbiMu y Poccunm
HET JOrOBOPOB 00 OKa3aHWU MPaBOBOI MOMOIIIH.
CrpeMiyieHHUEe OTHOCIBHBIX CYIEil IIpU3HaBaTh
MHOCTpaHHBIE CylIeOHbIC pElIeHUsI Ha OCHOBE
MEXIYHAPOIHOW B3aMMHOCTU W BEXJIMBOCTU
MpeCceKaeTcs] BBIIIECTOSIIMMHA WHCTAHIIUSIMMU.
Ha stomM ¢doHe BhIOensieTCsI yBEpeHHOE,
CITOKOITHOE OTHOIIECHHNE POCCUICKIX CYIOB K ITPUMeE-
HEHUIO MHOCTPAHHOTO IIpaBa IPH OCYIIECCTBICHUN
npaBocynusi. Cynbl TOTOBBI MM PYKOBOJICTBO-
BATbCSI, XOTSI OT CTOPOH OXMIAETCS COIEHCTBUE
B YCTAaHOBJICHMM HOPM WHOCTPAaHHOTO IIpaBa
(HammpuMep, IIpenoCcTaBlIeHEe TEKCTOB MHOCTPaH--
HOTO 3aKOHOJATEILCTBA, 3aKITI0UEHUIT MHOCTPAHHBIX
CITELIMAICTOB I10 TIOBOAY OTAEIBHBIX HOPM U T.1.).
B uenom xe Poccuio moka cl0XKHO Ha3BaTh
NEUCTBUTENAbHO MNPOapOUTPaXHOU CTpaHOMU
WM, paccyxXias IIMpe, CTPaHOM, MOJIHOCTBHIO
OTKPBITOM IIJIsI TIPU3HAHMS W IIPUBEICHUS B UCIIOJI-
HeHMEe apOUTPaKHBIX U MHOCTPAHHBIX CYIeOHBIX
pemieHuii. Ckopee, Poccusi — 310 10pUCAUKIIUS
HaCTOPOXEHHOI0 OTHOIIEHHMS K apOUTpaxy
M MHOCTPAHHOMY MpaBOCyauI0. 3aech OCOOEHHO
BaKeH B3BEILIEHHBII, BHUMATEIbHBIN aHAIN3 PUCKOB
HMCITOJTHUMOCTH pELIeHUsI ITIepel 3aKJIIoUeHUEeM
apOMTPaKHOTO UJIU ITPOPOTallMOHHOIO COIIAIIeHUS.
Anmon Manvuyes,

napmuep, Baker McKenzie




Huxe pykoBoauTenu IIOATpYyNN, KOOPAWHMU-
poBaBIlIME aHalu3 CyAeOHBIX e/l 4YieHaMUu
pabouyeii TpyNIIbl, IOABOAIT KpaTKHe WTOTHU
WCCIIeJOBAaHUSI W  OINMUCHIBAIOT  CJIOXKUB-
muecss B CyIeOHOM TpakKTUKE MOAXOIBI
K PEIICHUIO BOIIPOCOB, CBSI3aHHBIX C apOUTPakeM.

O6Lme Bonpocbl apbuTparka

OTMETUM HEKOTOpble WHTEPECHBIC TMOAXOAbI
M TEHAEHUMWU B POCCHUUCKOW CyaeOHOU
npakTuke 3a TepBoe mnogyroanue 2021 ropa:

1. Baukpomcmeo u apbumpasic. poCCUNCKUE
CyAbl TIOCUMTAIU, YTO B fAejie 0 OaHKPOTCTBE
MpU3HAHUE CIEJKU, MOJOXEHHON B OCHOBY apOu-
TPaXXHOTO pellleHUs, HeJeHCTBUTEIbLHOM SIBJISI-
eTCs OCHOBaHUEM ISl TIepecMOoTpa OTpee/eHUS
cyla o BblAaye MCIOJHUTEIbHOTO JIMCTA B OTHO-
IIEHUM TAKOTO apOUTPaXkKHOTO PEIIEHUS IO BHOBb
OTKpBIBIIUMCS oOcTosTenbeTBaM. [lo cytu, aT0
HOBBIT MHCTPYMEHT OOpPBHOBI C apOUTpaKHBIMU
pelIeHUsIMU B POCCUMCKMX Ccylax — 4epe3 oclia-
pUBaHUE COOTBETCTBYIOIIEH CAEIKU C OTBETYNKOM
B Jeje O ero OaHKpoTcTBe. Bpsam jiu gaHHYIO
TEHJICHIIMIO MOXHO Ha3BaTh MPOapOMTPakKHOM.

Kak u paHee, mocjie BBeIeHUSI B OTHOLIEHUM
JMOJKHUKA TIPOLeAYPbl OAHKPOTCTBA TPEOOBAHUSI
K HEMy, 1o 00IleMy TTpaBUILY, JOJKHBI 3asIBJISITHCS
B POCCHUICKOM CyJle B paMKax jeJia 0 OaHKpOT-
crBe. OaHAKO, €C/IU TTOJOOHBIN JOJDKHUK BBICTY-
MaeT UCTIIOM B CIIOpE, BBEJCHUE B OTHOIIECHUU
Hero Tpoleaypbl 0aHKpPOTCTBa caMoO IO cebe
HE JieaeT apOuTpaXkHOE COTTAIIeHUEe MEXITY UCTIIOM
U OTBETYMKOM HEUCHOJHUMBIM. Cyabl yKasbl-
BAlOT, YTO apOMTPAKHOE COMIAIICHUE MOXET ObITh
NPU3HAHO HEMCTOJHUMBIM IO 3TUM MOTHUBaM
JIMIITb B MCKIIOUYUTEIbHBIX CIIy4asiX, CChLIasICh
Ha MOBBIIIEHHBIN CTAHAAPT J0Ka3bIBAHWSI HEUCITO -
HUMOCTH apOUTPaKHOTO COTJIAIIEHUS TI0 ITPUIMHE
TSXKEJOTO (PUHAHCOBOTO TOJIOKEHUSI UCTIIA.

Cynpl TakxKe BbICKa3bIBAJIUChH T10 MPoOIeMe
CyIIeCTBOBaHUS adGUINPOBAHHBIX TOJKHUKY
KpenuTopoB (B KOHTeKCTe apoOutTpaxa). Ilo
MHEHUIO CYIOB, €CIU KpeauTop, TpeOoBaHUE
KOTOPOro K JOJKHMUKY TTOATBEPXKIECHO apOu-
TpaxKHBIM pelleHueM, aBasgeTrcsd apGUuaInpo-
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BaHHBIM 3TOMY IOJDKHUKY, TO €r0o TpeOOoBaHUSI
CTaHOBSITCSI CYOOPAMHUPOBAHHBIMU TPEeOOBAaHUSIM
HE3aBUCUMBIX KPEIUTOPOB, TO €CTh MOHMXAIOTCS
B OYEPEIHOCTHU YAOBJIECTBOPECHUS MO CPABHEHMUIO
¢ TpeOOBAaHUSIMU HE3aBUCUMBIX KPEIUTOPOB.
2. Konyenmpauyus nybauuHuIX 21eMeHmog: Cyabl
CUYMTAIOT, YTO MyOJMYHO-TIPABOBOI XapakTep cropa
orpenessieTcsl He CyObeKTOM, a CYIIECTBOM MPaBO-
oTHolIeHUM. I BbIBOa O HeEapOUTpaOETbHOCTU
criopa B CHJIy KOHIIEHTpAallMd B HEM MYOJIMYHBIX
3JIEMEHTOB HEO0X0AMMa COBOKYITHOCTD ITyOJIMYHOTO
WHTEpeca, MyOJIMYHOTO CYObeKTa U UCTIOJIb30BaHUS
OIOIKETHBIX CpencTB. B oTcyTcTBHME KoMIuiekca
TaKUX 3JIEMEHTOB CIIOP CYMTAETCS apOUTPAOETBHBIM.
3. Hedonycmumocmo nepecmompa apoumpanicHozo
peulenus no cyujecmey u npomugooeiicmaue aeeaiu-
3ayuu 00xX0008, NOAYYEHHBIX NPECMYNHbIM NYMeM:
TMOSIBUJICS TIOJIOXKUTEJBHBIM MTPUMEDP U3 CyneOHOM
NPaKTUKUA, HE TOJbKO IMOATBEPAMUBIINI HEHO-
MYyCTUMOCTb MPOBEPKU OOOCHOBAHHOCTU apOu-
TPaXKHOTO pEIIeHMSI, HO M yKa3aBIIU Ha HEI0-
MYCTUMOCTb OTKa3a B TIPU3HAHUU apOUTPaKHOTO
pelieHusl CO CChIJIKAMU Ha 3aKOHOAATEJIbCTBO
O TIPOTUBOACHCTBUM JICTAIM3AaLIMN IIPECTYITHBIX
JIOXOJIOB B ciIydyae, ecv (PUKTUBHOCTH MPaBOOT-
HOIIIEHUI CTOPOH HE ObLJa YCTAaHOBJICHA CYIOM.
Caenap Ouuposa,

KoHcyabmanm, «AJIPY]]»

Hurxuma Hexun,

topucm, «AJIPY]]»

[Mpn3sHaHue u npuBeaeHue
B UCMOJIHEHNE UHOCTPAHHbIX
apO6UTpPaXKHbIX peLleHun

AHanmu3upys cyaeOHYIO0 MPaKTUKy MO JTaHHOMY
BoIpocy 3a mnepBoe mnoayroaue 2021 roxa,
MOXHO OTMETUTb COXpaHEeHHEe paHee chopmu-
pOBABIINXCS TEHICHIIMI: OOIIMPHBIE CCHUIKU
Cy/ZIOB Ha MYyOJUYHBIM TOPSIOK M yBEJIUYECHUE
JleJl Ha CTBIKE 3aKOHOIATEeIbCTBA 00 apOUTpae
u o 6aHKpOTCcTBe. B yacTHOCTH, B paMKax Jeia
No A41-2894/2021 ApoutpakHblii cyn MocKOBCKOI
obnacTy ocTaBUA 0€3 pacCMOTpPEeHUs 3asiBICHUE
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O MNpU3HAHUM U TPUBEACHUU B HUCIIOJTHEHUE
apouTtpaxHoro peweHus JAMS', cociaBuIMCh
Ha HEOOXOAMMOCTh pa3bopa TakKuWX 3asBICHUU
B paMKax JieJa 0 0aHKPOTCTBE TODKHUKA; B TAHHOM
K€ cllydyae 3asiBJIeHUE OBbLJIO ITOJaHO BHE paMOK
TaKoTo Jejia. DTa MO3ULIMS TTOATBepAMIA MPUHATHINA
Mpexkae MOAXO B MPAKTUKE POCCUUCKUX CYIOB.
OnHUM M3 caMbIX 3HAUYUMMBIX I, PaccMo-
TPEHHBIX apOUTpaKHBIMU CydaMHU B ITI€PBOM
nojayronuu 2021 roma, cTrajn crop KOMITAaHMA
«CumeHe» u «Kacnmiickasg OHeprus [1poekTbi»
(memo Ne A06-2352/2020), B pamKax KOTO-
poro Obl1a copMyaMpoBaHA MO3ULIMS Cpasy
IO IBYM BaXXHBIM B POCCUICKOM ITpaBe BOIIPOCAM:
* O TOpsSAKe MpU3HAHUS U TIPUBEACHUS
B MCIIOJIHEHUE apOUTPaKHBIX PEIICHUI, eCIi apOou-
Tpax Tpoxoawi B Poccuu, omHaKo amaMUHUCTPUPO-
BaJICSl UHOCTPAHHBIM apOUTPaKHBIM UHCTUTYTOM,
HE MMEIOIIUM POCCHUICKOTO CTaTyca MOCTOSIHHO
JericTBytolero apoutpaxkuoro yupexnenus (ITIAY);
* O BJUSIHUM pPEOPraHU3allud CTOPOHBI
cropa Ha BO3MOXHOCTb ITPOAOJIKEHUST apOUTpaxK-
HOTO pa3dupaTebCTBa.
I[To mnepBoMy Bompocy Ccya yKasal:
TO, YTO TaKOi apOUTpaxk aIMHHUCTPUPOBAJICS
Ha TeppuTtopuu Poccum MHOCTpaHHBIM apOu-
TPaXXHBIM WHCTUTYTOM, HE TMOJYYMBIIUM CTaTyC
ITOAY, camo mo cebe He ABJsIeTCs MPENSITCTBUEM
JUIST TIPU3HAHUS Y MpUBEICHUS apOUTPaxkKHOTO
petieHus B ucrionHeHnue. [TogoOHbIe apOUTpaXkKHbIC
pellleHusT JOJDKHBI TIPU3HABaTbCSI W IIPUBO-
IUThCS B WMCIOJHEHUWE IO TeM K€ IpaBujaMm,
4yTO M penieHus apoutpaxa ad hoc, mpuyem 3akito-
YyeHUEe CTOPOHAMM OTAECIBHOTO apOUTPakKHOTO
coryauieHus1 oo apoutpaxe ad hoc He TpedyeTcsl.
DTO pa3bsICHEHUE cyJa CHUMAeT OfHY M3 MPoOJIeM,
IIMPOKO OOCYXXIABIIUXCS MOCie TpolIealei
B 2016 rony B Poccum apourpaxkHoit pedOpMHI.
B pamkax BTOpOro Bompoca paccMaTpuBaiach
JIOTTYCTUMOCTD MPU3HAHUS Y MPUBEACHUS B UCTIOJ-
HEHHe apOUTPaKHOTO PEIICHUsI, €CIM OHO ObLIO
BBIHECEHO B TOJIb3Y OJTHOTO JIMIIA, a ¢ 3asBJIeHUEM
O MPU3HAHUU W MPUBEACHUU €T0 B UCIOJTHEHUE

o0paTWJIoCh ApPYroe JUIO — TNPaBOIPEEMHUK.
IIpoBepuB cobaOAeHNE MOPOLEAYPhl peopra-
HU3aluKU B (popMe BBIICICHUS, Cyld YCTAaHOBWI,
YTO MPaBOIPEEMCTBO B MaTepUaIbHOM MPaBOOT-
HOIIIEHUM HE 3aBUCUT OT U30paHHOTO CTOPOHAMU
crocoba cyneOHoM 3alUThl U CTaAuu, Ha KOTOPOK
HaxonuTcsl cyaeOHbI mpolecc. Kak ciaeactBue,
CyJl TIOATBEPAMI BO3MOXHOCTb TTPOLIECCYaTbHOTO
MpaBOIIPEEMCTBa, a 3HAYMUT, IIPU3HAHUS U TIPUBE-
JIEHUsI apOUTPaKHOTO PEIICHUSI B MCIIOJHEHUE.
Anexcanopa lepacumosa,

PYK0BOOUMEND NPOCKMOE NO PA3PEULeHUIO

cnopos, «@bK Ilpaso»

Npu3sHaHue u npuBeaeHue
B UCMOJIHEHNE UHOCTPAHHbIX
cyAebHbIX aKTOB

B nepsoii monoBuHe 2021 roma B poccuiickoit
Cy/ieOHOI MpaKTUKE TMOTHUMAJCS Psifi BOIIPOCOB,
CBSI3AaHHBIX C MNpPU3HAHWEM WU IIPUBEICHUEM
B MCITOJIJHEHUE UHOCTPAHHBIX CYAEOHBIX PEIICHUIA.
K d4wncny Takumx BONPOCOB MOXKXHO OTHECTH
NpUMEeHEHUEe MPUHILMIA B3aUMHOCTH, OTOBOPKU
0 MNyOIMYHOM TIOPSAKE, a TakKXe WCKIIIOUYU-
TEJIbHYIO KOMIIETEHIIMI0O POCCUNCKUX CYIOB.

B nmepBylo ouepenb ciaeayeT OTMETHUTH
YCTOMUMBYIO TEHICHIIMIO K OTKa3y CyIOB OOIei
IOPUCIUKINY TIPUMEHSATh NPUHIUI B3aMMHOCTH
B paMKax pacCMOTpeHMs Jed 00 3K3eKBaType.
Ha BO3MOXHOCTb MNpHU3HAHUS W WCHOJHEHUS
B Poccum uWHOCTpaHHBIX CYIeOHBIX pelleHU
Ha OCHOBe MpuHIMIMA B3auMHOCTU elle B 2002 romy
ykasbiBan BepxoBHblii cyn P2, Poccuiickue apou-
TpaxKHBIE CyIbl HE pa3 IMIPUMEHSUIM 3TOT IPUHLIMUIT
IpU TPUBEACHUN B WCIIOJTHEHWE WHOCTPAHHBIX
CcyAeOHBIX aKkTOB®. OIHAKO Cyabl OOLLIEN IOPUCINKIIN
MpUAEPXKUBAIOTCS MHOTO Moaxona. M eciu B mpakTrke
MPOIILIBIX JIET BCTPEUATUCH PEIIEHNsI, B KOTOPBIX CYIbI
O0I1IEH IOPUCAUKIIMM YKa3bIBAJIM Ha BO3MOXHOCTb

I Hezaeucumblil uHcmumym aibmepHamueéro20 paspeuieHus Cnopos, ochoganiblii ¢ Kaaugopnuu ¢ 1979 200y.
IIpedcmasumenvcmea JAMS omipoimot 6o mroeux wmamax CIIA, a maxace 6 Jlondone, Beauxobpumanus. — Ilpum. peo.
2 Onpeoenenue Bepxoenozo cyoa PD om 7 uona 2002 200a no deay Ne 5-102-64.

3 Onpedenenue Apoumpancrozo cyoa e. Mockevt om 17 uroas 2020 2o0a no deay Ne A40-29989/20-141-211.
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NPUMEHEHHUSI B3aUMHOCTU*, TO 3a MOCJEAHUIA TO/I
cuTyauus udMeHunach. Ceiyac cyabl 3asiBIISIOT,
YTO MPUHYAUTEIbHO WCHOJHUTHL WMHOCTpPaHHOE
cyneOHoe pellleHre Ha OCHOBAaHWM TIPUHIIMIIA B3aUM-
HOCTH HEJIb341, TIOCKOJIBKY 3TO HE MPEAYCMOTPEHO
IPaKIaHCKUM MPOLIECCYaTbHBIM 3aKOHOIATEIbCTBOM.
JpyruM BasKHBIM BOITPOCOM OBLIO TIPUMEHEHHE
OroBOpKM O TyosmyHoM mnopsiake. ITocKoabKy
NyOJIMYHBIA MOPSIOK Ha3bIBAIOT <«KaydyKOBOU
HOPMOI¥i», €ro IIPUMEHEHUE BCETIa UHTEPECHO HCCIIe-
JIOBaTh Ha TpakTuKe. B yacTHOCTU, Cynbl yKa3aiu,
YTO TpeOOBaHKE O MOHYXACHUH K 3aKJTIOUYEHUIO TUTIO-
BOIO JJOTOBOPA HA OKa3aHUE YCIIYT T10 TIEPENAYE DIIEK-
TPUYECKOU SHEPTUU C UHOCTPAHHBIM KOHTPAreHTOM
B OTHOIIEHWHU CTPATETMYECKOTO aKIIMOHEPHOTO 0O0I1Ie-
CTBa MOXKET MPUUMHUTB yILIEPO SKOHOMUUECKNUM UHTE-
pecam Poccuu 1 TeM caMbIM HapyLIUTh ITyOJUUHBIA
nopsimok®. Ha 3TOM OCHOBaHMU CyIObl OTKa3allk
B IIPU3HAHUU Y TPUBEACHUM B UCIIOJTHEHUE HA TEPPU-
topuu PO pemrenus cyna Pecnyosnmku KazaxcraH.
C BompocamMu HapylIeHUS MyOJUIHOTO
MOpsiZIKa TECHO CBSI3aHAa U UCKIIFOUUTEIbHAS KOMIIE-
TEHLIMSI POCCUNMCKUX cynoB. Tak, cyabl OTMETUIIU,
YTO MPHU HAJIWYMU CyAeOHOTOo Tpoliecca B Poccum
OTBETYUK JOJKEH TPEeIbsIBIsATH BCTPEUHbIE TpeOO-
BaHUS B paMKax POCCUMCKOro Ipolecca myremM
Mo/Iayu BCTpeuHoro ucka. OopalleHre ¢ TaKuM UCKOM
B MHOCTPAHHBIN Cyd HapyIIAaeT UCKIIOUYUTEIbHYIO
MOACYAHOCTb POCCUMCKOIO Cyla U CBEPXUMIIEPA-
THUBHBIE HOpMBI PD’. D10, B CBOIO 0Yepeahb, HapyllaeT
MyOJIMIHBIN nopsiaoK PMD u gBiisieTcss OCHOBaHUEM
Ui OTKasa B MPU3HAHUU W MNPUHYAUTEIbHOM
HCTIOJTHEHUU WHOCTPAHHOTO CYIeOHOTo perieHus?.
Aapoesa llranuukosa,

adsokam, Forward Legal
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[MlpyMeHeHune nHocTpaHHoro
npaBa pOCCUMMCKUMU Cy.aMU

AHamm3 cyieOHOI TPaKTUKH TI0 BOIPOCaM MPUMEHEHMSI
MHOCTPAHHOTO TpaBa POCCUMCKUMU CylaMU TPAIULIM-
OHHO BbI3bIBACT CJIOKHOCTH. Cpey MO3UITMIA, 3aTPOHYTHIX
TOCJIEMTHUM 0030POM, MOXKHO OTMETUTD CJICIYIOIIUE:
* cymeOHas mpakTUKa MPOAOIKAET pacIIu-
pSTh CcTaHAApT TpollecCyalbHOW aKTUBHOCTU
POCCHUIICKOTO cy/ia MPpY YyCTaHOBJICHUYN COACPKaHUS
MHOCTPAHHOTO TpaBa, TEM CaMbIM OTpAaHUYUBAS
He00OCHOBaHHOE MPUMEHEHNE POCCUIICKOTO MpaBa’;
s 0o0mass IOPUCIAUKIIUSI BBOAUT HOBBIM
TEePMUH <«I0Ka3aTeJbCTBA MO OCOOOMY CIydaio»
JJIsT 00OCHOBAaHUS TPABOCIIOCOOHOCTU IOPUIU-
YeCKOro JiMlla HeNMpHM3HAaHHOTO TocynapcTBa'’;
* Cy/abl TPAaBOMEPHO CUMTAIOT HEBO3MOXHBIM
npekpalleHue IPOM3BOJACTBA B POCCUICKOM
cyle, ecliM MHOCTpaHHas KOMITaHUSI BPEMEHHO
WCKJII0YeHA M3 MHOCTPAHHOTO TOPTOBOTO PeecTpa;
* Ccynbl yKazajiud, 4TO HEOOXOAMMO MCClie-
JOBaTh JEHCTBUTEJNBHOCTh MHOCTPAHHOM
JTOBEPEHHOCTU I10 WHOCTPAHHOMY TIpaBy —
JIMYHOMY 3aKOHY MHOCTPAaHHOW KOMMAaHUWMU.
ITonoOHBINE aHaMM3 CyAeOHOU TPaKTUKU
MO3BOJISIET YYACTHUKAM CITOPOB TTOHMMATh, KaKWUM
o0pa3oM Jiydille AoKasaTh COIEpXKaHWe WHOCTpaH-
HOTIO TIpaBa M Kakue eCTh MpOolEeCcCyalbHble 0COOEH-
HOCTM B paMKax YCTAHOBJIEHUSI CYAOM COICPXKAHUSI
MHOCTPAHHOTO T1paBa, a TAaKXKe OTCIICKUBATh TUHAMUKY
pa3BUTKST TIOAXOJAOB K OIPEACTICHUIO TTPUMEHUMOTO
MnpaBa B paMKax POCCUICKUX KOJITU3MOHHBIX HOPM.
Anacmacus Banuyesa,

HOpUCm YacmHoi NPAKMUKU

4 Ha npakmuke ecmpeuaiomes cayuau, Koeda cyobl 00ueti iopucOuKyuly He Ompuyarm 603MOICHOCMU NPUSHAMb DeuleHuUe
UHOCMPAHHORO CYOa HA OCHOBAHUL NPUHUUNA 83AUMHOCIU, HO YKA3bIGAKOM, YN0 8 KOHKDEeMHbIX 0eAax 3aseumens He 00Ka3an
Haauyus e3aumHocmu mexncdy Poccueil u eocyoapcmeom, cyo Komopoeo viHec peuieHue (CM., HAnpUmep, aneatsiytuoHHoe
onpedenenue Mockosckoeo eopodckoeo cyoa om 10 anpeas 2019 eoda no deay No 33-14092/2019, aneanayuonHoe
onpedenenue Bmopoeo aneansyuonuoeo cyda obueil opucouxyuu om 23 dexabps 2020 2oda Ne 66-1303/2020 u np.).

3 Cm. onpedenenue Ilepsoeo kaccayuonroeo cyda ooweli opucouxyuu om 21 sneaps 2021 eoda no deay Ne 8I-27788/2020,
aneansauuonHoe onpedenerue Ilepeoeo aneansuuonHoeo cyda odueii opucoukyuu om 24 mapma 2021 2o0a no deay No 66-
1278/2021, onpedenenue Ilamoeo aneanrayuonnozo cyoa obweti iopucoukyuu om 14 anpeas 2021 2oda no deay Ne 66-343/2021.
¢ [Tocmanoenenue apoumpancrozo cyoa Mockosckoeo okpyea om 15 aneapa 2021 200a no deay Ne A40-41591/2020.

7 Onpedenenue apbumpaicrozo cyoa e. Mockevt om 16 ghespana 2021 200a no deny Ne A40-144535/19.

8 [locmanosaenue apoumpaicroeo cyda Llenmpanvroeo oxpyea om 6 anpens 2021 200a no deay No A83-20233/2019.

? Onpedenenue Bepxosroeo cyda P® om 11 mapma 2021 200a no deay Ne 308-2C20-18927.

10 Onpedeaenue Bmopoeo kaccayuonnoeo cyoa obuwet topucouxyuu om 29 urons 2021 200a no deay Ne 88-14340/2021.
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INTERNATIONAL
ARBITRATION

YEARBOOK 2020-2021

We are pleased to announce that the latest
edition of the Baker McKenzie International
Arbitration Yearbook is now available.

This new edition reviews important
developments in arbitration over the past
year across 47 jurisdictions.

https://www.bakermckenzie.com/en/insight/
publications/2021/03/international-arbitration-yearbook-2021
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